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Abstract 

 

This report presents an analysis conducted to assess the feasibility of community land trusts 

(CLT) developed by the Caño Martín Peña communities in Puerto Rico as instruments to 

regularize and secure tenure for favelas in Rio de Janeiro, Brazil. CLTs have proven to be 

effective in ensuring affordable housing and regularizing land tenure; this has protected low-

income communities and minorities from involuntary displacement through eviction or 

gentrification, which has been a growing problem for favelas in Rio. The project is inspired 

by and drawn from the legal, political and social experience of the Caño Martín Peña 

community in San Juan, Puerto Rico, which successfully implemented a CLT. This working 

paper presents the results of the exchanges between community leaders and staff of the 

Fideicomiso de la Tierra del Caño Martín Peña in Puerto Rico and community leaders and 

professionals working on unplanned, informal settlements in Brazil. The report analyzes 

criteria for the implementation of CLTs in informal settlements, particularly favela 

communities in Rio de Janeiro, with a focus on legal strategies that are deemed necessary to 

implement CLTs under the current Brazilian legal system. The paper also presents 

recommendations and necessary steps for community leaders and professionals interested in 

establishing a CLT as an instrument to regularize land tenure and mitigate poverty in their 

community.   

 

Keywords: informal settlements, favelas, community land trusts, land regularization, 

collective land tenure 
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1. Introduction: Community Land Trusts in Informal Settlements 

 

Around the world, more and more cities and communities are starting to look at Community 

Land Trusts (CLTs) as mechanisms to provide permanently affordable housing on 

community-owned land. A CLT separates the ownership of land from that of the structures 

built on that land. The CLT retains ownership of the land, either for a limited period of time 

or perpetually, whereas homes and other buildings are in individual ownership. CLTs are 

non-profit, democratic, community-led organizations that act as long-term stewards of the 

land, while ensuring that any additional value generated is retained within the CLT (SHICC, 

2020). 

 

Until the early 2000’s, most CLTs were established in cities in mainland USA and the UK. 

This changed with the creation of CLTs on the European mainland and the Fideicomiso de la 

Tierra del Caño Martín Peña (Caño Martín Peña CLT or Caño CLT in this document) in the 

capital city of San Juan, Puerto Rico. In 2016, the Caño CLT won the World Habitat Award, 

a prestigious prize presented by UN-Habitat and the UK-based housing organization, World 

Habitat (previously BSHF). The prize was given to the Caño CLT for their potential in 

inspiring other informal communities in Latin America, the Caribbean, and worldwide to 

tackle land insecurity by transforming the community land trust mechanism into an 

instrument that could meet their own needs for land regularization and mitigation of poverty. 

Since winning the prize, members and staff of the Caño CLT have engaged in a quickly 

expanding international effort to exchange knowledge and experiences with communities 

dwelling within informal settlements across Latin America and the world.  

 

When the Caño CLT learned about the efforts of Catalytic Communities in Rio de Janeiro to 

consider CLTs as instruments to tackle forced evictions and gentrification in favelas in Rio, 

we successfully applied for support from the Lincoln Institute of Land Policy to conduct an 

analysis of the feasibility of instruments like those developed by the Caño CLT to be used in 

Brazil. The Caño CLT differs in many ways from other CLTs in the United States or Europe, 

which is why we embarked on a “South-South” exchange of knowledge between peers who 

are in similar situations with regard to land regularization and the urgency to stop involuntary 

displacements.  

 

This working paper is the result of that collaborative project carried out by Catalytic 

Communities and the Caño CLT. The aim of the project was to study the potential of CLT 

instruments and strategies developed by the communities along the Martín Peña channel as a 

way to tackle tenure insecurity in Rio’s favela communities.  

 

Based on this analysis, we present recommendations on essential factors when considering 

the creation of a community land trust in informal settlements such as those that exist in 

Puerto Rico, Brazil, and in most countries in the Global South. For the purpose of this 

working paper, we have defined informal settlements as those where settlers self-built their 

homes and communal areas on land to which they lacked legal ownership and on which they 
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continue to live.1 Many of these settlements have existed over several generations. Over time, 

therefore, they may become consolidated whereby the building stock, access to some 

services, community ties, and way of life have become firmly established. The residents’ 

tenure has remained precarious and their legal right to occupy the land beneath their homes 

has remained “informal.” Regularization is the process to legally secure the occupancy and 

use of the lands underlying an informal settlement.  

 

There are very specific elements to take into account in the creation of CLTs in the Global 

South, specifically in the context of informal settlements. The challenges of establishing a 

CLT in an informal settlement are quite different from those faced by the founders of those 

CLTs in the Global North that are focused on affordable housing. In the latter, new homes 

are usually being developed, at great financial cost, either through construction or 

rehabilitation, and then marketed to prospective homebuyers; these buyers, who may live in 

or rent this newly created housing, knowingly accept the resale equity limits. Before moving 

in, they can weigh whether living in a home on land that is owned by a CLT is acceptable to 

them. In informal settlements, by contrast, residents may already in effect own their homes, 

which were built by themselves and previous generations. They feel a sense of community 

and ownership of the underlying land, even when lacking legal documentation of their rights 

to that land. Residents may be reluctant to share control over that land with a new legal and 

organizational entity, under a form of tenure that is foreign to them. We should note from the 

start, therefore, that the type of process we will discuss and propose here is designed, in part, 

to address such reluctance. A Brazilian CLT, like the one in Puerto Rico, would have to be 

organized and directed by community residents themselves in order to be successful. 

 

In informal settlements across Latin America, especially in Brazil, there is an urgency to 

finding new strategies for secure land tenure. About half of Brazil's territory is estimated to 

lack full property rights (Ministério das Cidades, 2019). The legal precariousness of land 

tenure in favelas has allowed arbitrary evictions from governments, like the many evictions 

that preceded the international sports events in Rio, namely the 2014 World Cup and 2016 

Olympic Games. The precariousness of tenure has also served as an excuse for governments 

to neglect the development of local infrastructure and the provision of adequate public 

services. Security of tenure and the regularization of land rights in the favelas thus becomes 

essential for the realization of the right to secure serviced neighborhoods and to the city 

(Soares Gonçalves, 2009).  

 

Land regularization programs that have emphasized individual titling, where deeds to lands 

that were once occupied informally are conveyed to individual occupants, have often 

increased the risk of involuntary displacements resulting from market pressures that intensify 

in the wake of legalization of that land. Even where forced evictions are not being 

implemented or where governments have invested public resources on on-site rehabilitation 

and upgrading programs, centrally located favelas face gentrification. In Rio, during the pre-

 
1 We are focusing here on the informal occupancy of land as an urban phenomenon. Throughout the world, 

however, there are also millions of acres of rural land that are occupied and used for housing, farming, grazing, 

and woodcutting by people who have no formal title to these lands.  
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Olympic period, gentrification, locally called remoção branca, or "white eviction," was 

widely reported in the local and international press, and debated during community events.  

 

It is thus time to expand the conversation around land tenure beyond the legal aspects of land 

titling, and move away from the emphasis on individual ownership as the strategy for land 

regularization in informal settlements. Individual ownership has not protected informal 

communities from involuntary displacement and gentrification. The strategy to regularize 

land tenure must not be framed solely on “legalizing” how each individual settler relates to 

the parcel of land they occupy. Rather, it should be chosen by the settlers as part of a 

participatory process that helps them move towards their vision for the future of their 

community. Land titling should not be an end in itself, but rather an instrument to achieve 

collective and individual objectives. Such a process implies that there are options beyond 

individual titles, and that such options should be evaluated by the residents in accordance 

with their priorities. Thus, a participatory planning, action-reflection approach is key to 

addressing land tenure. 

 

Collective land tenure options can generate more equitable and sustainable development and 

should be available to communities with a strong sense of belonging. The Fideicomiso de la 

Tierra del Caño Martín Peña serves as an example to demonstrate the effect, in informal 

settlements, that community ownership and collective management of land can have on 

overcoming the historical causes of poverty, of which land insecurity is one.  

 

This working paper starts with an overview of the situation in Rio de Janeiro’s favelas today, 

where land insecurity has led to threats of eviction and gentrification. We describe past and 

present policies of land regularization in Brazil, arguing that these policies have not been 

able to put an end to involuntary displacements, which is why looking at mechanisms and 

policies that favor community ownership of land is a matter of great urgency. We then move 

on to describing the instruments and strategies developed by the Caño Martín Peña 

communities and to an analysis of how these can serve as examples for Rio’s favela 

communities who are looking to a Community Land Trust as a mechanism to regularize their 

land tenure collectively. In this section, we also present an extensive analysis of legal 

strategies that we deem necessary to implement CLTs in Rio de Janeiro under the current 

Brazilian legal system. In the final section, we propose guidelines for communities, 

organizers, and professionals who are interested in understanding the process of establishing 

a community land trust in an informal settlement. 

 

A shorter version of this working paper has been published in the book On Common Ground: 

International Perspectives on the Community Land Trust, edited by John E. Davis, Line 

Algoed and María E. Hernández-Torrales, published by Terra Nostra press. 
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2. Rio's Favelas: Insecure Homes on Insecure Land 

Rio de Janeiro today has over 1,000 favela communities, ranging in size from a handful to 

over 200,000 residents. Over 24% of the city's population lives in favelas, which constitute 

the city's primary affordable housing stock. The first community to be called a “favela,” 

known today as Morro da Providência (Providence Hill), was founded by formerly enslaved 

Africans recruited to fight in the bloody war of Canudos in Brazil's arid Northeast. They had 

been promised land in Rio de Janeiro, the nation's capital at the time, as payment for battle. 

However, when they arrived in Rio in late 1897, no land was made available, so they settled 

on a hillside between the city center and the port. They named the hill Morro da Favela 

(Favela Hill) after the robust, spiny and resilient favela bush that had dotted the hillsides of 

Canudos. Eventually, all of Rio's informal settlements—including ones settled long before, 

such as the community of Horto (settled in the early 1800s, still standing and fighting 

eviction today)—became known as favelas. 

There are a number of facts essential to understanding why, over 122 years after the first 

"favela" was settled, the potential for favela CLTs is currently galvanizing local organizers. 

First is the scale of the challenge. Rio’s 1,000 favelas today house over 1.4 million people, 

the vast majority of whom have no legal title for the land they occupy.  

Second is the role of race. Rio was the largest slave port in world history and received five 

times the number of enslaved Africans as the entire United States. Slavery also lasted in 

Brazil 60% longer. Free men who had previously been enslaved had served in the bloody 

Canudos battle on behalf of their adopted nation, only to be denied their promised 

compensation and thus squat on land, starting a favela next to Rio's Port. Across the city, 

hundreds of thousands of other descendants of enslaved people and rural migrants joined 

them over the following generations. As a result, today's racial maps of Rio clearly show that 

Black and mixed-race Brazilians tend to live in favelas, particularly in distant ones, while 

white Brazilians live mostly in upscale and centrally located regions.  

Third is the historical longevity of these informal settlements. Rio's favelas, on average, are 

not the precarious "shanties" or exodus-desiring "slums" they are depicted as in the 

mainstream media. Rather, they are well-established communities with a long history and 

strong local cultural production and community investment.2  

Finally, it is necessary to understand the intentional neglect inflicted on these communities. 

After 120 years, favela neighborhoods continue to be underserviced, over-policed, and 

insecure in their tenure. Rio is not a city that is only now beginning to urbanize. This 

happened decades ago, providing ample time for quality upgrades which never materialized. 

 
2 In recent years, 12 favelas have opened museums documenting their histories with the social museology 

movement only growing.  
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2.1. Favelas Today: Product of a Cycle of Legitimized Neglect 

One might argue that, at the outset, the founding of an informal settlement constitutes a 

failure of government, especially the failure to produce affordable, livable housing and a 

supportive neighborhood environment. Once consolidated, however, the failure is to deny 

communities recognition, preservation and improvement on their historic investment. Having 

residents that value their community and identify their permanence in the territory as a 

primary goal, not to mention having established a solid stock of self-built housing and other 

community amenities, is a clear sign of a consolidated community or one that is on the path 

to consolidation. At this point, public policy should focus on identifying such communities 

and working with residents to detect needs and provide the services they lack, along with 

preserving community-built assets. In self-built communities, only residents are capable of 

accurately identifying what these assets and needs are and how to preserve and address them. 

Thus, the need for community control over development becomes increasingly critical and 

just. 

This realization has been recent. It came over the past decade, after Rio de Janeiro was 

selected as the host city for the 2014 FIFA World Cup and the 2016 Olympics. During the 

three decades prior to 2008, the city had experienced economic stagnation, and it was often 

assumed that underinvestment was due to a lack of public funds. However, the government 

spent over U.S. $20 billion on infrastructure and other public investments in Rio as part of 

the Olympic build up. Promises that were made to favelas fizzled—including the Morar 

Carioca program which was supposed to upgrade all favelas by 2020 (Osborne, 2013). 

Instead, 77,000 favela residents lost their homes to forced evictions (Children Win, 2016).  

In a handful of other favelas, the government gave out land titles as well as invested in 

policing (bringing down crime rates), formalizing public services (water, electricity) and 

supporting community businesses. Community moto-taxi stands and other previously 

informally operated businesses now had to be registered, with associated fees and taxes paid 

up. That was also the case of access to critical utilities. Not coincidentally, this happened in 

favelas located in the city's touristy South Zone where land values are highest, and where 

eviction is the most politically difficult. These communities consequently experienced the 

beginning processes of gentrification, with cost of living increasing and property values 

skyrocketing, renters leaving, hotels and bar chains opening up, and some homeowners 

selling while being unaware that the values of their homes were monetarily (and emotionally) 

much greater than what they ended up accepting (Timerman, 2013). 

It was at this point, and with the added support of community and international media (which 

replaced previous dependence on local media monopolies), that the government’s policy of 

neglect and exploitation became explicit. A public official, unaware of the implications of his 

own comment, noted in 2013 that, "Favelas in the South Zone were fine when they provided 

cheap labor nearby. Not anymore." The residents of favelas are meant to serve, in other 

words, not be served, or so it seems. When they are no longer useful, they need to move. 

When their land becomes valuable, they need to move. Such is the logic that permeates 

public policy and social relations across Rio's territory.  
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Favela organizers today are much more aware that what they are experiencing and have 

always known is a vicious cycle of legitimized neglect, the default policy of the municipal 

and state governments toward favelas over generations. Lack of investment in the triad of 

most-demanded services by communities (health, education and sanitation) produces lack of 

opportunity and marginalization by the wider society. Such conditions, in turn, propel some 

residents to criminal activity and also makes favelas easy targets for such activity. When 

neighborhoods become known for crime, officials further justify their repressive actions, 

neglect, and evictions. And the cycle continues. 

Despite this cycle, however, residents have built many resilient and culturally vibrant 

communities with immense potential. In Rio de Janeiro, favelas are also generally well-

located across the urban fabric, most having been founded due to nearby employment and 

services. It is this patrimony they seek to defend and to build upon when residents insist that 

they want to remain in their neighborhoods. And this is why a tension surfaced in the pre-

Olympic period: at the same time as communities facing eviction who desired titles were 

denied, communities facing gentrification spoke against titling. How could this be? Because 

titles, long thought to be a panacea, clearly didn't offer the type of protection communities 

desired (Williamson, 2015). 

Looking at land tenure alternatives is thus particularly urgent in the context of Rio de Janeiro. 

Instead of adopting mechanisms that offer the "right to speculate," favela organizers are 

searching for mechanisms that ensure the right to stay, access public services, recognize self-

built community assets, and ensure community control. 

2.2. The Failure of Regularization Policies in Solving the Problem of Land 

Insecurity in Brazil’s Favelas  

 

More than 50% of the Brazilian national territory is occupied in an informal or irregular way, 

that is without formal title to the land. This started during Portuguese colonialism in the 16th 

Century. The change of this situation was only pursued in the 19th century, with enactment in 

1850 of the Law of Lands.3 Despite legislative change, the scenario of uncontrolled land 

occupation continued, aggravated by the strong urbanization process that the Brazilian 

territory underwent beginning in the early 20th Century. Decades passed following the 

passage of the Law of Lands with no progress being made toward regularizing tenure in 

informal settlements. No new legislative or practical measures were undertaken to solve the 

problem. 

 

This scenario of neglect finally began to change in the urban context with the enactment of 

the Federal Constitution of 1988 which included a chapter dedicated to urban policy as a 

result of pressure applied by various social and technical movements in struggle for urban 

 
3 The land law of 1850 established the purchase and sale as a form of land acquisition in Brazil, breaking with 

the previous model that recognized the effective occupation of the territory as a criterion of acquisition. In 

addition, it provided for a system of land registration aimed at the formal regularization of the national territory, 

which, however, was not applied in practice. 
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reforms. This chapter would be regulated later under Federal Law 10.257/2001, known as the 

City Statute, which introduced an important set of instruments for land regularization, as it 

took on the role of a general guideline for national urban policy.  

 

Despite growing attention to the problem of land insecurity in the form of legislation, land 

regularization as a public policy with wide-ranging pretensions was only instituted as a result 

of Law 11.977 (2009). This law provided a basis for the regularization of tenure that was 

focused on guaranteeing rights to the inhabitants of informal settlements and increasing the 

accountability of developers and real estate agents who contributed to the situation of land 

informality. The Law created a framework for land regularization, which included provisions 

for the legal title and land registry of the lands occupied by the residents of informal 

settlements. Also provided by The Law were territorial improvements and increased 

construction safety and included measures aimed at improving social and economic 

conditions for residents of the country’s favelas. 

 

Law 11.977 (2009) had little impact because of its short duration. Its chapter on land 

regularization was revoked by Law 13.465 (2017), enacted when President Dilma Roussef 

was ousted from power. The new legislation altered the previous land regularization model, 

reducing it to focus solely on registration, that is, the granting of title deeds to residents living 

in informal settlements. This law emphasized individual titling through full private 

ownership, prioritizing registry regulation to the detriment of other dimensions of land 

regularization, especially those related to infrastructure improvements in favelas and social 

assistance to residents, which had been essential components of the previous legislative 

framework, Law No. 11.977 (2009).  

 

The most direct threat to security of tenure comes from the option given to the Brazilian 

legislature under this new law to distribute property titles to residents of informal settlements. 

In areas of the city where land is most valuable, obtaining this title strengthens speculative 

real estate interest and increases the cost of living for the poorest residents; this increase is 

due to the introduction of fees (often exorbitant) for basic services such as water and 

electricity, the collection of property taxes, the forced formalization of local businesses, and 

the growth in new local businesses targeting a higher-income clientele. Meanwhile, the 

introduction of speculative development stimulates property sales by residents, which 

typically take place at values below the formal market rate, but above the values practiced in 

the informal market where properties were previously traded.  

 

Nevertheless, like every policy intervention before it, this latest piece of legislation for land 

regularization has been marked by disputes and contradictions. Because it will fuel 

speculation, this new law directly threatens the security of tenure. It also denies the guarantee 

of low-income residents’ right to services. On the other hand, this legal framework also 

makes it possible to mold a CLT model should full land rights be yielded to communities 

who want to establish a CLT. Careful monitoring of the implementation of this law is thus in 

order to ensure the security of the possessions of the poorest. 
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3. Adapting Instruments and Strategies of the Caño Martín Peña CLT for Possible 

Application in Rio’s Favelas  

 

After ten years of work supporting hundreds of favela community organizers and then 

helping their communities fight both government-sponsored evictions and market-led 

gentrification—one of which was due to the absence of land titles and the other to their 

presence—Catalytic Communities (CatComm), a Rio de Janeiro-based nonprofit 

organization, began studying the potential of CLTs for Rio de Janeiro's favelas. In the early 

2010s, the organization engaged with a number of academic and business partners who were 

familiar with the CLT model in the United States, theorizing and imagining their possible 

application to favelas. CLTs seemed to offer a solution that would support residents of 

consolidated favelas to achieve their primary land security objective: permanence, the ability 

to stay put in neighborhoods in which they were financially and emotionally invested and 

where they felt a sense of belonging. 

 

CLTs seemed to CatComm like they might be a good fit for regularizing Rio's favelas 

because a CLT is organized and operated along the same lines as a favela: homes are built, 

bought, inherited, and sold on a parallel affordable market, while the underlying land is seen 

as a common good. Meanwhile, residents work collectively to build and maintain their 

community and fight for improvements. Favelas are often on land that is publicly owned, 

with informal settlements being regarded as providing for the "social function" of land 

required by Brazil's Constitution. CLTs can guarantee the security of land tenure of 

vulnerable populations while also retaining the often non-monetary values residents have 

built in their communities. This is done through a flexible arrangement that is easily adapted 

to different local realities. But it is also an emancipatory arrangement, since all planning and 

management of the territory arises from the residents, who are now in a position to officially 

define the development of their own territory.  

 

Despite suspecting that CLTs might have potential for regularizing Rio's favelas, however, 

Catalytic Communities did not feel capable of introducing something so unfamiliar and 

theoretical into the public debate. The mental leap required to take a North American model 

in which CLTs are built from scratch, and applying it to decades-old informal settlements in 

Brazil, building demand (and power) in the favelas for adopting this model, seemed an 

impossibility.  

 

It was in this context that CatComm learned of the Caño Martín Peña CLT. Not only did 

seven San Juan communities successfully make this mental leap, they also realized a vision 

of what informal settlements could achieve when deconstructing the North American CLT 

model and creating a CLT to fit their own circumstances. The Caño CLT had successfully 

demonstrated that establishing CLTs in Rio’s favelas might be an effective strategy to halt 

forced evictions, while also addressing the challenges that typically come with individual 

land titles. These include: higher costs of living, real estate speculation, and gentrification; 

individualistic thinking and the atomization of community; and a change in local culture due 

to the growth of lógica mercadológica (market-oriented logic), circumventing the traditional 



15 

 

 

 

 

collective and demonetized exchanges on which favelas have historically been based. 

Community organizers in Rio’s favelas typically spend so many years seeking individual 

titles as the primary solution to land insecurity, that they rarely think about the brand-new set 

of challenges that await residents once those titles are issued. It is then too late to tackle these 

new challenges, since the mechanisms that might support resistance have by then been 

blunted through the introduction of the individualized logic of conventional titling.  

 

The CLT, by contrast, seems to offer a solution to both the first challenge (land security) and 

these secondary challenges. The CLT is not simply an arrangement for owning and managing 

land. As the Caño CLT had shown, it can also function as an instrument of emancipation and 

community empowerment. The Caño CLT demonstrated a growth in unity among seven 

neighborhoods, as they participated in the community planning process that led to the 

establishment of the CLT, resulting in an incredibly high level of power in their relationships 

with public authorities. 

 
3.1. Caño Martín Peña CLT: Latin America’s First CLT  

 

For approximately 80 years, nearly 25,000 residents of the communities along Caño Martín 

Peña (Martín Peña channel) were invisible to government officials, at both the local and state 

levels. These communities, located in the heart of San Juan, Puerto Rico’s capital city, were 

the result of the rural migration during the economic crisis of the 1920s through the 1950s. 

Impoverished peasants moved with their families to the San Juan area looking for jobs and 

better living conditions, having to self-build their own housing. A number of families 

occupied dry land, but many built their homes on the wetlands along the Martín Peña channel 

using cardboard, tin, and wood, and a great number of them managed to build their houses 

literally on the water. Over time the families and municipal government filled the wetlands 

with all kinds of debris, creating dry land to sustain their makeshift homes. The city 

continued to grow, and soon the Caño communities found themselves in the heart of San 

Juan, next to its financial district. A place that no government administration wanted to look 

at or care for became strategically located on valuable land that presented manifold 

development opportunities for the city and the country. Government disinvestment and 

neglect, and poor watershed management led to a clogged channel, which, coupled with lack 

of adequate infrastructure, exposed residents to an unhealthy environment.  

 

Restoring the Martín Peña tidal channel was thus announced in 2002, to reconnect the 

lagoons, canals, and wetlands that are part of the San Juan Bay Estuary. After decades of 

studies and lack of concrete actions, the government announced to residents of the Caño’s 

communities the need to dredge the channel. Having faced evictions and displacement in the 

past, residents inserted themselves into the planning process of the Caño Martín Peña Special 

Planning District (District) in order to look after their communities and protect their 

permanence. They created the ENLACE Caño Martín Peña Project to spearhead the effort 

with a strong community organizing and participation component. Their participation turned 

an engineering project (unaware of its negative externalities) into a comprehensive 

development project (taking action to prevent such externalities) and led to the creation of 
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public policy and institutions to make it feasible. Not only would the channel be cleaned and 

dredged, but stormwater and sewerage infrastructure to avoid further contamination was also 

planned, along with needed upgrades to the potable water and power infrastructure. 

Interventions to improve the quality of public spaces, adequate housing and sensible 

relocation strategies were also needed, and socio-economic development initiatives as well. 

The Comprehensive Development Plan and Land Use Plan for the Caño Martín Peña Special 

Planning District (Development Plan), which was developed with the active and informed 

participation of the residents, made it clear that for its implementation to be possible, the 

community had to have control of the land. 

 

Of the approximately 188 hectares (466 acres) that comprise the District, 78 hectares (194 

acres) scattered throughout were owned by 5 government entities. Although there were some 

vacant lots and public buildings, most of this acreage was occupied by residents lacking any 

kind of land title. The planned eco-restoration of the channel and rehabilitation of the 

District’s infrastructure would have made these residents vulnerable to involuntary 

displacement and gentrification. This is why the Caño’s communities held a long and 

thorough deliberation process to assess what kind of land ownership strategy might be 

available that would ensure the permanence of their communities (Algoed, Hernández-

Torrales & Rodríguez Del Valle, 2018). 

 

Within the District there had previously been different strategies and experiences regarding 

land ownership. The peasants who occupied government-owned and public land without 

legal title became owners of the improvements on the land, but the land continued to be 

public or under the ownership of the government.4 During the 1960s and early 1970s, some 

of the Caño communities, with government assistance, formed land coops that allowed many 

residents to acquire the land they occupied and to develop basic infrastructure for their 

communities. On July 1, 1975, the Puerto Rico Legislature enacted a law that made it 

possible for low-income families or individuals without land title, like the residents of the 

communities of the Caño, to acquire the title to public land at a very low cost, mostly for just 

one U.S. dollar ($1.00). This measure was used by politicians as a clientelist strategy, 

however, to gain electoral votes and not all community residents benefited from the law.  

 

By the year 2002, there were homeowners in the Caño communities who had individual title 

to their land, but almost fifty percent of the Caño’s residents were still living on land over 

which they had neither ownership nor control. Residents realized that because of the strategic 

location of their neighborhoods, restoring the Caño would further encourage the sale of plots 

of land with titles to speculators at higher prices than market value, but significantly below 

market potential, and continue to fragment the communities. Those who sold their plots 

would not find alternative housing within the city for the money they had been given for their 

land. 

 
4
 Original inhabitants built their homes by themselves. When they moved on, the houses were sold using 

informal documents or private contracts that clearly established that the buyer was only acquiring the house, not 

the land. Almost all of those documents stated that the land was public land. None of those documents were 

registered, which precluded the buyer from access to mortgage credit. 
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As part of the participatory planning, action, and reflection process that led to the eventual 

adoption of the Development Plan, residents evaluated options to address insecurity of tenure 

against their priorities, which included, among others, avoiding displacement and 

gentrification as an unintended consequence of restoring the Caño, getting access to credit, 

and that their descendants could inherit the right to occupy and use the land, supported by a 

valid title. They considered those forms of land ownership they already were familiar with, 

such as individual land titles and land cooperatives, as well as ways of owning and managing 

land that were new to Puerto Rico, including the community land trust. 

   

After thorough consideration, they found the CLT to be an instrument that is flexible enough 

to fulfill their needs and more. A key characteristic that distinguishes CLTs from other forms 

of ownership is that they are community-led developments on community-owned land for the 

provision of affordable housing for low-income families. Within that general framework, the 

CLT can be adapted and applied in any way a community might prefer. In the Caño’s case, a 

CLT would allow residents to have collective control over the land and would ensure 

implementation of the Development Plan, including housing for families in need of 

relocation. The Caño residents designed a CLT that would also enable them to achieve 

security of tenure and regularize their relationship with the land below their houses. Through 

the Fideicomiso de la Tierra del Caño Martín Peña, the right to use the land would be 

validated through a legal document (a deed) that recognizes their right to use the surface of 

the land; that right would be inherited according to the Puerto Rico Laws. The improvements 

(the house) would be registered at the Puerto Rico Registry of Real Estate Property together 

with the surface rights deed, and they would be able to develop affordable housing. The Caño 

residents could have access to mortgage credit, among other important benefits they had not 

previously enjoyed.5 

 

3.2. The Legal Framework of the Caño Martín Peña CLT  

 

The CLT is a variable modeling tool, allowing wide possibilities of adaptation according to 

the conditions of the legal system of each country. Puerto Rico was a Spanish colony until it 

was invaded by the United States in 1898. This caused a change of jurisdiction in legal terms. 

In the areas of private law, for example persons, property ownership and its modifications, 

different ways of acquiring ownership, obligations and contracts), Puerto Rico still applies 

the Spanish Civil Code, as do most Latin American countries. However, in the areas of 

corporate law, administrative law, and constitutional law, Puerto Rico uses the Anglo-Saxon 

common law as a primary reference.  

 

Securing community control of the Caño’s publicly owned land is critical to implement the 

Development Plan and provide housing for those residents who would be relocated in order 

 
5 From a procedural perspective, the Caño Martín Peña opted for a surface rights deed, instead of a ground 

lease, for regularizing use of the land and for securing and registering a family’s ownership of the house. A 

ground lease agreement can be used for other purposes and other owners, like businesses and organizations 

established on the CLT’s land. 
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to provide the physical space for the infrastructure projects. The costs of all the work planned 

for the dredging of the channel and rehabilitation of the Caño communities was initially 

estimated at $700 million, but Puerto Rico soon started to undergo a severe economic and 

fiscal crisis that has now extended for more than fifteen years. Hence, in order to ensure the 

implementation of the Development Plan and to alleviate costs, it was essential not only that 

all public land within the District be put under the control of the organized communities, but 

that the cost to the communities of acquiring the land would be negligible. Otherwise, the 

cost of completing the Caño infrastructure projects would be rendered prohibitive.  

 

These considerations led the organized communities of the Caño to decide not to create their 

CLT as a nonprofit corporation under the Puerto Rico General Corporations Law. Instead, 

they decided to draft a bill that would create not only the Caño CLT, but all other instruments 

needed for the implementation of the District Plan. Among the other purposes of this 

innovative strategy, the enactment of this special law by the government of Puerto Rico 

would enable the free transfer of public land to the Caño CLT. 

 

Law 489-2004, as amended, gave life to the Proyecto ENLACE del Caño Martín Peña as an 

independent project. It also created the tools needed for its implementation. This legislation 

created a government corporation, the Corporación del Proyecto ENLACE del Caño Martín 

Peña (ENLACE), charged with the responsibility of coordinating the dredging of the Martín 

Peña channel, the rehabilitation and new construction of the infrastructure (stormwater and 

sanitary sewers, potable water systems, relocation of power lines, streets, and public spaces), 

and the relocation of families and housing. These interventions were deemed crucial not only 

to ecologically restore the channel, but also to reduce the risk of flooding with polluted water 

that recurrently affects the communities. ENLACE was also charged with creating the 

conditions for the economic and social development of the Caño communities.6  

 

The Fideicomiso de la Tierra del Caño Martín Peña (Caño Martín Peña CLT) was also 

created by means of Law 489-2004 as a private legal entity, separate from ENLACE or any 

other government agency or instrumentality, and it was invested with the legal authority to 

fulfill all its responsibilities. The public land within the District was transferred by law to 

ENLACE, which then transferred the land to the CLT by means of public deeds.  

 

The operation of the Caño Martín Peña CLT is governed by regulations designed by the 

residents as a result of a two-year participatory planning process. The composition of its 

board of trustees differs somewhat from the three-part model used by most CLTs in the 

United States. Residents of the Caño communities decided that they would retain a majority 

of the seats on the governing board, while still providing for representation by the 

government and other parties who are not residents of the Caño. The CLT’s 11-member 

board of trustees was constituted as follows: four individuals residing on CLT land elected by 

their peers; two community residents delegated by the G-8 (a coalition of community-based 

organizations representing all Caño neighborhoods); two technical experts selected by the 

 
6 This government corporation was set to have a sunset provision of only twenty-five years. 
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board, according to the organization’s needs; two representatives of government agencies;7 

and one representative of the Municipality of San Juan. 

 

3.3. The Legal Implications of Creating a Community Land Trust in an Informal 

Settlement 

 

Creating a community land trust (CLT) with the purpose of regularizing an informal 

settlement whose residents have no security of land tenure is a great opportunity for those 

who have weaved their dreams for a better future for their families and quality of life on such 

land. At the same time, it is a challenge for community members for the following reasons:  

  

 (1) First of all, an already constituted community, possibly decades old, has to reach a 

 consensus that collective ownership is the type of land ownership that will best serve 

 the needs already identified, and that will allow them to accomplish their 

 development objectives, both social and economic. This often comes with having to 

 defy a dominant belief in our globalized culture, that is that individual property leads 

 to wealth generation and financial security for current and future generations;     

 

(2) It also requires identifying a way for transferring the land to the community and 

realizing the will or legal obligation of the owner of the land to make the transfer a 

reality;   

 

      (3) Establishing a CLT alludes to an organized community and a mature leadership in    

 terms of assuming new responsibilities and a commitment that will last the life of the 

 community;   

 

(4) In some cases, it will also imply the collaboration of professionals willing to bring 

to the community the knowledge the community lacks and economic resources to 

fulfill their development plan, if any.  

 

All above mentioned elements were present when the Caño Communities were in the process 

of making their decision about a collective land title. Once convinced that the CLT form of 

organization would be the one that surely would lead them to the accomplishment of 

development without displacement and affordable housing for perpetuity, they took their 

decision and, in light of their reality, persuaded government officials that it was the best 

course of action.   

 

The following stages were crucial for success. The Caño Communities: 

 

(1) decided to be part of the decision-making process of the redevelopment of the 

government-owned land where their houses were built;   

 
7 One of these should be a board member of the ENLACE Project Corporation. 
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(2) partnered with the ENLACE Project, the project that was put in charge of the 

redevelopment project by the Highway and Transportation Authority; 

 

(3) actively participated in the drafting of the Comprehensive Development Plan and 

Land Uses that would affect the communities; 

 

(4) participated in the drafting of the bill that would create the instruments they 

needed for the implementation of the Comprehensive Development Plan;  

 

(5) established the community policy they wanted for the CLT, and actively 

participated in the drafting of the regulations.  

 

All this was possible due to the analysis performed by the community leaders with the 

assistance of knowledgeable professionals. One of the most important elements was the legal 

analysis performed for the transfer of the public land collectively to the community, with this 

CLT being the first one established in Puerto Rico. The methodology of the actions taken and 

the structure for the CLT were determined by the legal system and the then current public 

policy. Such actions for the creation of the ENLACE Project and the Caño Martín Peña CLT 

were ingrained within the Puerto Rico public policy. Dispositions of the Puerto Rico Civil 

Code were used to provide for the private character of the CLT and to provide for the transfer 

of the ownership of the land from the government to the CLT. The instrument of surface 

rights, introduced in Puerto Rico via jurisprudence, was used to make possible two owners on 

the same site: one, the owner of the improvement (the house); and second, the CLT as owner 

of the land. In order to get the housing structure registered and to constitute the household 

right to use the land as his/her own for perpetuity, both parties sign a surface right deed that 

formalizes the relationship between two owners, namely the CLT and the resident. In the 

regulations of the Caño Martín Peña CLT, other legal figures were integrated, such as the 

CLT’s right of first refusal, to assure that the land continues serving the community and 

keeping speculators at bay and assuring a stock of affordable housing.   

 

3.4. A Proposed Legal Framework for Brazilian CLTs  

 

The Caño Martín Peña CLT provided the comparative starting point for Catalytic 

Communities’ own research into how a CLT might be established in Brazil. As CLT 

practitioners around the world have discovered, the model and instruments developed in one 

country must be modified to conform to laws and politics in another country. That is true in 

the Brazilian case as well. 

 

The trusteeship ("fideicomiso") used by the Caño Martín Peña CLT, for example, which was 

established through an act of the legislature in Puerto Rico, cannot be used for the purpose of 

establishing a CLT in Brazil, unless a specific law were adopted. Any attempt to enact such a 

law would run into political and bureaucratic difficulties related to the structure of the 

Brazilian legislative power itself and the current political moment that is especially turbulent 

and delicate. Nevertheless, the situation also reveals interesting openings for the presentation 
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of a proposal, in particular by the important opposition that was made to the approval of the 

new national regulatory framework for land regularization, Law 13.465 / 17. Broadly 

speaking, there is a concern that the new Law, which favors regularization in terms of 

registration and titling to the detriment of urban and social aspects, encourages the expulsion 

of vulnerable populations located in areas of economic interest, further violating the security 

of their possession. In this scenario, there is space for proposing a model that is able not only 

to guarantee security of tenure but also to integrate the community and increase its capacity 

for self-management and political negotiation. However, effective adoption of a law 

structuring such a model would certainly take years. 

 

CatComm and CLT organizers in favela communities may eventually pursue the presentation 

of a CLT bill as a political strategy to foster debate on the issue, proposing a model that is 

able not only to guarantee security of tenure, but also to integrate the community and to 

increase its capacity for self-management and political negotiation.  

 

But, for now, an arrangement was sought using instruments already existing in the Brazilian 

legal system, which are capable of providing the basis for the present-day implementation of 

a Brazilian model of the community land trust, tailored to local specifications and needs. A 

legal framework was developed and proposed by CatComm that unites several instruments 

for the construction of a community land trust that could be specifically applied to addressing 

the problem of land insecurity in the favelas of Rio de Janeiro.  

 

One of the objectives of this working paper is to identify legal mechanisms that already exist 

in the Brazilian juridical system that can support a CLT while at the same point out aspects 

that could be facilitated by the drafting of a new specific law, as in Puerto Rico’s case. 

However, before actually entering into the analysis of instruments aimed at applying a CLT 

in Brazil, it is important to present a brief overview of the Brazilian legal system. 

 

3.4.1. The Brazilian Legal System 

 

Brazil uses a legal system of “civil law,” which means that rights have a basis in legal texts, 

with precedent and customs being only secondary in the country’s laws. In this context, laws 

assume a preponderant role in social organization and public policy. This characteristic, 

associated with the type of bureaucracy historically established in the Brazilian state, led to a 

situation of conservatism that tends to disregard and even resist the possibility for actions not 

explicitly outlined by law. That resistance is universal throughout Brazilian society, from 

constituents to representatives of the executive and judicial powers. This hinders the success 

of creative efforts to produce new judicial solutions for social problems out of existing 

instruments, as in the case of CLTs or Terms of Communal Territory. 

 

An essential question in an adequate overview of Brazil’s judicial system is that of the key 

responsibilities of the different federal entities. Brazil is a federation divided into three  

autonomous entities: the Union, the States, and the Municipalities. 
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The Union represents the central government and does not express a defined territory. 

Although this structure is concentrated in the country’s capital, it has centers of 

representation in all states throughout the federation. The states are macro-territorial units, of 

which there are 27, tasked with centralizing and coordinating their competencies in line with 

Brazil’s federative character. In turn, municipalities are micro-territorial units, totaling 5,700. 

The Federal Constitution distributed capabilities and responsibilities between the three 

entities, attributing specific responsibilities to the Union and the Municipalities, and leaving 

States with the remainder in order to encompass all of the responsibilities not explicitly 

discussed and allocated in the Constitution. 

 

Within the constraints of the present discussion on the legal possibilities of organizing a 

Brazilian CLT, we will restrict the discussion to the field of federal responsibilities (that is to 

those of the Union and Municipal responsibilities). This is because municipalities were 

allocated the capacity to regulate urban policy and all subjects pertaining to local interest, 

while the regulation of associated models and judicial instruments that are used to this end 

are within the remit of the Union, by way of federal legislation. Thus, the present discussion 

will address these two legislative spheres and their legal regulations. It should be noted that 

while this multiplicity of domains can complicate the creative process of adapting CLTs to 

the Brazilian legal system, it could also open political and institutional possibilities for the 

practical application of CLTs. 

 

Another important issue in this general context of the Brazilian legal system is that of 

taxation. Given the governmental arrangement and the sharing of duties between different 

government entities, Brazil has federal, state, and municipal taxes. Potential exemptions can 

only be determined by whichever entity has jurisdiction over the tax collection in question. 

The exemption of taxes between federal entities is prohibited. The logistics of implementing 

a CLT in the country may involve transactions that result in tax-generating activities for these 

three governmental spheres, especially related to property sales. These hypotheses will be 

discussed in more detail in the following section, along with further discussion of the 

possibilities for implementing a CLT. In any case, it is important to highlight that the tax 

issue will depend on the situation and context of the selected area, and thus, this area should 

receive special consideration and attention during the organization of the CLT. 

 

Below we list the recommended legal steps in implementing a CLT: (1) Creating the legal 

person; (2) Land Acquisition; and (3) Defining Instruments to Facilitate the Community 

Land Trust. 

STEP 1: Creating the Legal Person 

 

In Brazil, the first step in implementing a CLT is to find a legal arrangement that guarantees 

that property will be held collectively, for which the best available solution is the creation of 

a legal person. 
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The law recognizes abstract entities as subjects of the law, to which it attributes legal 

personality, so-called “legal persons.” Legal persons, although not defined in the Civil Code, 

are inanimate but personalized subjects of the law, possessing the generic capacity to take 

legal actions. Maria Helena Diniz defines a legal person as “a unit of natural persons or of 

property, which aims to achieve certain goals, recognized by the legal order as the subject of 

laws and obligations (Diniz 2001, 206). Or rather, a legal person consists of a group of 

people or goods with its own legal personality and created by law. 

 

A legal person requires: (1) an organization of people or goods; (2) legal goals or ends; and 

(3) legal capacity recognized by norms. Legal persons can fall within domestic or 

international public law, or private law (Civil Code, Article 30). Associations, societies, 

foundations, religious organizations, political parties, and individual businesses with limited 

responsibilities are legal persons under private law. 

 

Next, we address the modalities of the legal person that could be used to organize a CLT in 

Brazil given currently existing legal instruments: Civil Society Organizations, associations 

and foundations; cooperatives; or other forms (for example consortiums, condominiums, 

etc.). 

 

A. Civil Society Organizations (Organizações da Sociedade Civil, CSOs) 

 

In Article 5, section XVII, the 1988 Constitution states that “there is total freedom of 

association for lawful purposes, any paramilitary association being prohibited.” Freedom of 

association is among the individual rights provided for in international agreements on human 

rights, including the Universal Declaration of the Rights of Man; the International Covenant 

on Civil and Political Rights; and the International Covenant on Economic, Social, and 

Cultural Rights, all of which Brazil is a signatory. 

 

Civil Society Organizations (CSOs) are the product of citizens’ greater democratic 

participation in the process of formation, execution, and monitoring of public policy. Article 

2 of Federal Law no. 13.019/20142 defines CSOs as private non-profit entities, cooperative 

societies, and religious organizations. 

 

CSOs are characterized, beyond their private nature, by the absence of profit driven ends, by 

their legal and voluntary creation and administration, and by the many legal formats they can 

take. The Brazilian Civil Code determines, in Articles 53 and 69, that CSOs can assume the 

form of associations, foundations, and religious organizations. 

 

B. Associations and Foundations 

 

Most CSOs fall into two categories: association or foundation. Associations are formed by 

the union of people who organize themselves for a specific end goal, which can be (1) 

directed towards the collective (for example associations for the defense of human rights or 
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the environment); (2) for mutual benefit; or (3) restricted to a select and homogeneous group 

of associates (for example a club). 

 

Foundations, on the other hand, are defined by the intended purpose of its assets. To create a 

foundation, the founder must make a special allocation of free assets by public deed or will, 

specifying the purpose for which they are intended, and defining, if they so wish, how to 

administer the assets (Article 62 of the Civil Code). Both individuals and companies can 

establish private foundations with assets. Unlike foundations, associations do not require 

capital to begin their activities, as they are based on people. 

 

Associations and foundations are both regulated by laws that must be based on rules provided 

in the Civil Code. 

 

 

  
ASSOCIATION FOUNDATION 

Origin Set of people who organize 

themselves for a certain purpose. 

Assets (combination of assets) for a 

specific purpose. 

Purpose Not for profit, of public or mutual 

interest (of associates). Depending 

on the statutes, there is a 

possibility that members may 

change its institutional purpose by 

means of a meeting. 

Non-profit, of public interest. 

Perennial purpose as determined by 

the founder(s). It can only be 

amended with the authorization of 

the Public Prosecutor (Ministério 

Público). 

Asset No obligation of existence of 

social capital or initial equity. 

Requires the existence of a 

minimum equity and of a 

sustainability plan approved by the 

Public Prosecutor's Office. 

Source: MARCO REGULATÓRIO DAS ORGANIZAÇÕES DA SOCIEDADE CIVIL: A CONSTRUÇÃO DA AGENDA 

NO GOVERNO FEDERAL – 2011 a 2014. 

 

The expression “for non-economic ends” (de fins não econômicos), which the Civil Code 

ascribes to associations, is interpreted as synonymous with “non-profit ends” in a way that 

does not impede the CSOs from realizing activities that generate income consistent with their 

statutorily allowed purposes. 
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C. Cooperatives 

 

Cooperativism in Brazil arose out of European immigration in the 19th century, and the first 

Brazilian cooperative laws date to the beginning of the 20th century. Decree No. 1.637 of 

1907 introduced cooperatives into the national legal framework as a type of commercial 

society. Cooperativism transformed in Brazil, and with the 1988 Constitution, freedom of 

association and the non-intervention of the State in the functioning of cooperatives became 

guarantees. 

 

Like in Puerto Rico, a cooperative in Brazil is defined as an organization formed by members 

of a determined economic or social group that aim to carry out a determined activity for the 

common benefit. The premises of cooperativism are (1) the identity of purposes and interests; 

(2) joint, voluntary, and objective action for the coordination of contribution and services; 

and (3) the achievement of a useful and common result. 

 

Law No. 5.764/1971 regulated cooperatives, defining the National Cooperative Policy, 

instituting the legal framework of cooperative societies and made other provisions; it defined 

cooperatives as societies of people with their own form, legal nature, and characteristics. 

 

Cooperatives can be primary (constituted by a minimum of 20 individuals), central 

cooperatives, federations of cooperatives, or confederations of cooperatives (Law No. 

5,764/1971, Article 6). 

 

Law No. 9.867/1999 also enabled the creation of social cooperatives, whose objective is to 

integrate disadvantaged people into the labor market. This law sets strict limits on the 

activities of social cooperatives, which must be for: (1) the organization and management of 

social, health, and educational services; or (2) the development of agricultural, industrial, and 

commercial activities and services. In addition, its definition of “disadvantaged people” 

limits the formation of social cooperatives. 

 

In regard to the legal requirements for the formation of a cooperative, the formalities for their 

creation do not differ in procedure from that of other types of legal entities. A general 

assembly of founders will deliberate about its formation and create the cooperative by means 

of minutes taken (private instrument) or by public deed, in this case drawn up in the Office of 

Notes or Documents (Cartório de Notas ou Documentos). 

 

Cooperatives are limited in their suitability for a CLT model, as their designated activity 

must be of an economic nature with equal distribution of possible income or assets among 

the members. They also require a minimum number of members to be registered with the 

cooperative. 
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D. Other Forms of Social Organization of Management of Common Goods and 

Projects 

 

Among the diverse associative models, there are other forms of social organization and 

management of common goods and projects that do not necessarily involve creating a legal 

person. 

 

1. Consortium 

 

Consortiums of natural and legal persons are regulated by Law No. 11.795/2008 which 

provides for a “System of Consortiums.” The System of Consortiums is an instrument of 

social progress that intends to provide access to the consumption of goods and services.3 In 

this sense, the Brazilian Association of Consortium Administrators defines consortiums as: 

 

...a mode of purchase based on the union of people – natural or legal – in groups, 

with the purpose of saving funds for the acquisition of movable property, real 

estate, or services. The formation of these groups is carried out by an 

Administrator of Consortiums, authorized and financed by the Central Bank of 

Brazil (ABAC 2018). 

 

The consortium group is an unincorporated company represented by its administrator, 

actively or passively, in court or out of court, in the defense of its collective rights and 

interests and in the performance of the contract of participation in a consortium group. The 

consortium contract, as a standard form contract, is based on multiple co-operation and 

works to the extent that all participants fulfill their share of the obligation, gathering different 

people around common goals. Such a group may be an option for CLT management. 

 

A real estate consortium permits the purchase of developed plots, of residential or 

commercial properties in urban and rural areas, as well as the discharge of any outstanding 

balance of any housing financing and the use of the Severance Indemnity Fund (Fundo de 

Garantia por Tempo de Serviço, FGTS). It can also be created via municipal public policy, 

by transferring the property to the municipality to complete construction works (Article 46, 

Paragraph 1, Law No. 10.257/2001). 

 

2. Condominium 

 

A condominium is a legal arrangement in which two or more owners exercise ownership 

rights over determined property. The Brazilian legislation provides for three types of  

condominium: (1) voluntary (Articles 1.313 to 1.326 of Law No. 10.406/2002, Civil Code); 

(2) necessary (Articles 1.327-1.330 of the Civil Code); and (3) Multi-ownership or multi-use 

condominiums (Articles 1.331 to 1.358 of the Civil Code, and when applicable, Articles 1 to 

27 of Law No. 4.591/1964). 
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The legal incorporation of a multi-ownership or multi-use condominium is vague in the law 

and poorly developed in the literature. Such a condominium is considered a legal entity, a 

persona ficta, different from the titleholders of each of the autonomous units, not counting as 

a legal person in a strict sense. 

 

In the hypothetical model for a Community Land Trust management, the most appropriate 

type of condominium is the “condominium of lots” (condomínio de lotes), as defined in Law 

No. 13.456/2017, the new national legal framework for land regularization. 

 

In this legal framework, a lot is considered an autonomous unit within the condominium and 

may or may not have buildings. In this way, lots that make up the condominium’s land can 

be for the exclusive use of the lot owner – each lot has its own registration. Furthermore, a 

multi-ownership or multi-use condominium can be created with areas of exclusive common 

use, distinct from the common use areas of a condominium of lots. To use the legal 

framework of condominiums, the condominium’s land must be the property of the CLT 

organization and not of each individual owner. In this way, the defined legal person 

guarantees not just the instrument’s continuity, but also the security of tenure with the 

necessary price ceiling. The use of a condominium arrangement also allows the CLT’s legal 

person to manage the condominium. 

 

Brief Comments on the Organization of a Legal Person 

 

Diverse types of associative organizations can be adopted for the formation of a legal person 

to manage or create a Community Land Trust; therefore, one should be attentive to the limits 

and possibilities of each type when choosing between them. One should ask, for example: 

whether the CLT should be constituted by a specific type of associate (as in the case of social 

cooperatives); whether the type chosen has exemptions or economic incentives with respect 

to profits, division of surpluses or even property in case the legal entity is dissolved; and 

whether the entity can form partnerships with other organizations or with the government, 

among other considerations. 

 

 

STEP 2: Land Acquisition 

 

Land acquisition by a legal person created to manage and/or establish the Community Land 

Trust is one of the main challenges for establishing this type community organization in 

Brazil. This is due to two main factors: (1) the general scenario of land ownership irregularity 

that afflicts Brazil, especially subnormal agglomerates and; (2) the political and legal 

difficulties of recognition of the institute, given the conservatism that governs legal and 

administrative practices in Brazil.  

 

In the following section, we present a number of possibilities, in terms of legal instruments, 

to enable the CLT organization in Brazil, with a focus on subnormal agglomerates. 
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A. Land Ownership Regulation  

 

As previously mentioned, land ownership irregularity is a widespread reality in Brazil – 

especially in subnormal agglomerates – and a particular challenge to the creation of a CLT in 

the country. Given that the CLT presupposes land ownership, including dual ownership 

which separates ownership of the land from the ownership of the buildings, land regulation 

becomes a critical question in the process. That is, there is no need to talk about any legal 

arrangement that makes the CLT possible in the country unless the area that will 

accommodate the model is regularized. 

 

The Federal Law No. 13.465/17 is the legal framework of land ownership regularization in 

Brazil. This recent law emphasizes individual titling through full private ownership, 

prioritizing registry regulation to the detriment of other dimensions of land ownership 

regulation, especially those related to measures of territorial improvements and social 

assistance to residents, brought by the previous normative framework, Law No. 11.977/09, 

thus perpetuating poverty under dire conditions. 

 

Like every legal instrument, this model is marked by disputes and contradictions. While the 

individual titling model directly harms the security of tenure and the guarantee of low--

income residents’ rights, it also makes it possible to mold a CLT, effective precisely in 

guaranteeing the rights and security of tenure of vulnerable populations. 

 

This contradiction becomes operative insofar as the emphasis on ownership regulation via 

full private property leaves irregular territories vulnerable to market forces; this tends to 

promote the removal of the poorest residents by raising the cost of living while 

simultaneously enabling the creation of the conditions for the implementation of a CLT by 

facilitating and reducing the costs of land and/or property registry regulation processes. 

 

Another point of special interest in the new law is the indication that the Union should 

promote the regulation of its occupied lands and that it should provide, free of cost or by 

taxation, areas that are of particular interest. This indication, which tends to extend to states 

and municipalities, could eventually facilitate land acquisition for legal entities established 

for the management of the CLT. 

 

B. Purchase and Sale 

 

Assuming that the land is regularized, one option for the CLT to obtain land is through 

purchase and sale. This will consist of a contract between private parties regulated by the 

National Civil Code (Articles 481 and following Law No. 10.406/02 which could be carried 

out directly by the legal entity constituted for the management of the CLT or Termo 

Comunitário Territorial. The major challenge of this option is obtaining resources for the 

acquisition of these lands. 
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Another possibility is buying and selling involving private parties and public entities, a 

transaction encouraged by the new legal framework on land regulation, Law No. 13.465/17, 

previously introduced. This hypothesis involves a slightly longer process, governed by the 

rules of administrative law, and involves a preliminary assessment of the land and a 

competitive bidding process among individuals to guarantee that such areas are sold at the 

highest possible price among the interested parties in order to preserve public interest. 

 

However, there is legal provision that exempts such requirements for acquisition cases of 

social interest (Law No. 13.465/17) allowing a kind of free conveyance that could be of 

interest for the CLT since it does not require resources for such a transaction. 

 

It should be noted that this type of free conveyance provided in Law No. 13.465 includes the 

transfer of Union areas to states and municipalities with the purpose of promoting land 

regulation, as provided in Article 101 of Decree No. 9310/2018. 

 

The legal provision for this type of free transfer of public lands has the potential to put a 

great quantity of land and property on the market, with many of them occupied by low--

income populations. In this sense, the construction of a CLT model becomes even more 

important in order to protect this population’s security of tenure, to guarantee their access to 

land and, consequently, their right to housing and to the city. 

 

From a tax point of view, it should be noted that, in cases of purchase and sale, there is an 

incidence of Imposto Sobre Transmissão de Bens Imóveis (ITBI), (remove a tax on the 

transfer of real estate, for the buyer within municipal jurisdiction. Its rate varies according to 

the regulations of the collecting municipality. For example, in the municipality of Rio de 

Janeiro, the current rate is at 3% of the declared value of the transferred property. 

 

C. Donation 

 

This option is applicable to cases where lands intended to constitute the CLT may be private 

or public, with the latter being rather common in subnormal agglomerates in Brazil. Civil or 

administrative law, depending on whether the donor is a private or public entity, may govern 

the transaction. In the case of public entities, proof of social interest is essential in order to 

characterize the public interest in the operation. 

 

The negative aspect of this option refers to the individual or administrator’s discretion, which 

calls for a good dose of political articulation with the private entity or owner of the land to 

make it feasible. In regard to tax, donations are attributed to the Imposto sobre Transmissão 

Causa Mortis e Doação de Quaisquer Bens ou Direitos (ITCMD) that constitutes a gift causa 

mortis or donations tax, of state jurisdiction; the basis of the calculations is the real property 

value (value estimate made by public authority) and the variable rate according to the state 

where the area is located. According to resolution 9/92 of the senate, ITCMD’s maximum tax 

rate cannot exceed 8% of the real value of donated properties. 
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D. Transfer of Residents 

 

Transfer of residents is an option that is highlighted in the scope of the new land ownership 

regulation law that, as previously explained, emphasizes individual titling based on full 

private property. In this scenario, the public authority could regularize the area in which a 

CLT is planned based on individual titling; a system of land ownership transference from the 

residents to the legal entity constituted for the management of the CLT may be an option. 

This transfer may take the form of purchase and sale or donation; the former case will have 

an ITBI incidence and in the latter case an ITCMD incidence, as previously explained. 

 

In addition to the tax costs, another issue that cannot be ignored in this hypothesis relates to 

the difficulties imposed by the dominant ideology of private poverty in Brazilian society. It 

can be difficult to achieve group involvement to the point that members agree to give up 

property titles to a legal entity, even though they will participate directly in its management. 

Therefore, the practical feasibility of this legal possibility will depend directly on the level of 

community engagement in the project. 

 

STEP 3: Define Instruments to Facilitate the Community Land Trust 

 

Once a legal entity has been organized and the challenge of obtaining land through one or 

more of the aforementioned routes is overcome, the issue of which instrument is the most 

appropriate to mobilize the main characteristic of the CLT comes into question; such 

characteristic is the separation between land owner and the owner of the improvements 

(buildings), the first being collective in perpetual character and the second being individual, 

with transaction limitations. 

 

A. Surface Rights 

 

The recognition of land rights to the residents can be evidenced through the authorization of 

surface right deeds, like in the Caño Martín Peña Community Land Trust in Puerto Rico. 

Surface rights are a real right, that is, a right over a property, as shown in Articles 1.369 and 

1.377 of the Civil Code. Surface rights are also among the legal and political instruments 

brought by Article 4, V, Item “l” and Articles 21 and 24 of the City Statute (Law No. 10.257, 

July 10, 2001). 

 

It can be defined as the right to have as one’s property, separately from land ownership, a 

construction or plantation (improvements) erected over another’s land, be they preexisting or 

the result of the exercise of a concession to build or to plant for an extended period of time 

(with adjustment and mutual agreement), by a public deed duly registered in the Registry of 

Real Estate. 

 

Surface rights can be created for free or through payment, and the beneficiary of the surface 

area must cover all charges and taxes over the property as a whole, including land and 

construction, as if they were the owners. The payment of the charges may or may not be 
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agreed upon between the parties, so a possibility for the CLT is that the legal entity assumes 

these fees in place of the improvement owner. Surface rights can also be transferred to third 

parties and, in the event of death, to the heirs, which is favorable in the management of the 

CLT since it does not raise difficulties in the change of beneficiaries. 

 

It should be mentioned that surface rights could be obtained by a legal entity under domestic 

public law, which would simplify the possibility of creating CLT arrangements involving 

public entities. 

 

B. Commodatum 

 

A commodatum is the gratuitous loan of individualized property, which is in line with the 

custom of property law. Pursuant to articles 579 to 585 of the Código Civil Brasileiro 

(Brazilian Civil Code), lending is the delivery of a thing for use with subsequent 

restitution/payment in arrears. The contract (commodum datum, that is, given for an ease and 

profit) is a unilateral agreement by which one party delivers a tangible or intangible asset or 

item to another in order to make a profit, over a defined or undefined period, which must be 

returned to the original party when the term of the contract expires or the other party ends the 

agreement. Silvio de Salvo Venosa teaches that: 

 

The Brazilian Civil Code allows for the loan agreement to be a free loan of 

intangible assets in line with the normal custom (Article 579). If there is no 

conventional term, lending is then automatically presumed for the time required 

for the use granted (Article 581). In addition, the lending contract “has an 

assumed intuit personae (i.e. the individual receiving the loan is an essential term 

of the contract itself) since the financial gain desired by the lender is imposed on 

them, so much so that is a free contract. It therefore translates as personal favor 

to the borrower. This benefit, unless ratified by the lender, does not therefore 

extend to the successors of the borrower. (de Salvo Venosa 2003, 225) 

 

We see then that setting up a CLT via commodatum is possible as long as the term and use 

are well defined, which may not only be included in the loan agreement between CLT 

members but also in its administrative regulations. 

 

Since it is a non-solemn (informal) contract that is terminated during the course of its term, 

due to the borrower defaulting, by unilateral declaration of the borrower, and, as it is a 

contract made taking specifically into account the borrower/contracted person, by death of 

the borrower, the Termo Comunitário Territorial (CLT) requires the possibility to change 

members, especially in the case of death. 

 

In spite of the above, the lending contract is configured as a precarious agreement for the 

borrower, who incurs obligations wholly but has no guarantee that the contract will be kept 
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or continued, at the sole discretion of the borrower. At the same time, lending is a non--

onerous solution for the CLT since there are no taxes on the conveyance of ownership by the 

lender. 

 

C. Tenancy 

 

The tenancy agreement or lease, regulated by Law No 8.245/1991, could also be a useful 

instrument in the application of CLTs, since it is the way in which the landlord concedes to 

the lessee the use and enjoyment of a certain good (specific consideration received, during a 

period of time). The application of a lease would occur with the acquisition of ownership by 

the legal entity set up to manage the CLT and subsequent assignment of ownership of 

properties to the participants of the CLT through an amount that would cover the 

maintenance costs of the property and other necessary issues relating to the management of 

the goods; these include costs necessary to maintain the CLT such as expenses for internet, 

transport, rent, telephone, water and electricity consumption and the remuneration of human 

resources like administrators, accountants and solicitors, amongst others. 

 

Such an arrangement allows for collective ownership and management (by the legal person), 

the individual use of plots or real estate units, as well as the avoidance of the vulnerability 

generated by fluctuations in the real estate market. 

 

It is important to mention that this kind of contract must include provisions regarding the 

term of the lease, the possibility or not for subletting in case of death of the lessee, as well as 

forms of rescission or resolution of contract. 

 

  Surface Laws Loan Lease 

Ratification Surface right deed Loan Contract Lease Contract 

Limits Requires formal entry in the 

Registry of Real Estate with 

incidence of taxes (ITBI or 

ITCD) 

Fragility of the contract as 

it is unilateral and imposes 

obligations only on the 

borrower 

Because it is an onerous 

contract, it is necessary 

to forecast rental values 

Possibilities Free or costly contract - Free contract 

- Possibility of being an 

oral agreement 

- Does not involve any 

taxes 

- Possibility of being an 

oral agreement 

- Does not involve any 

taxes 
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D. Special Zone of Social Interest with Regards to Guaranteeing Diversity 

 

The Special Zones of Social Interest (ZEIS) or Areas of Special Social Interest (AEIS) are 

among the legal and political instruments brought by Article 4.5 item ‘f’ of the City Statute 

(Law No. 10,257/2001). These areas are primarily based on including a category, in the 

zoning of the city, that through a specific urbanization plan, enables the creation of special 

urbanization standards for certain settlements. In addition to this, they define the specific use 

of the properties in these settlements, that is, for social use to protect the area from eventual 

market interest on those informal settlements established in valuable areas of the city. In this 

way, this instrument is effective for CLTs in recognizing the diversity of occupations that 

exist in a city and enabling the development of a legality that corresponds to and protects 

these settlements. Moreover, it guarantees their residents’ rights. 

 

Among the objectives for the creation of ZEIS that align with those of CLTs are: (1) allowing 

the inclusion of parts of the population previously marginalized from the city; (2) allowing 

the introduction of services and urban infrastructure in areas where they were not previously 

available; (3) regulating the entire urban land market. (By reducing the differences in quality 

between different occupation patterns, the price differences between them will also be 

reduced.); and (4) introducing mechanisms for the direct participation of residents in the 

process of defining public investments in urban development in order to consolidate 

settlements.  

 

Establishing a ZEIS or AEIS in areas where CLTs would be implemented may be a way to 

assist the assurance and maintenance of a specific type of occupant in the region. Thus, once 

a ZEIS is established by law or by act passed by a City Council delimiting an area and 

establishing specific parameters for the zones, a strategic political articulation combined with 

municipal public policy is required not only for the implementation of the ZEIS or AEIS, but 

moreover so that in its regulation it guarantees the social and environmental development of 

the region. 

 

3.4.2. The Importance of Novel Legislation for the CLT  

 

As discussed throughout this report, we have sought to propose possible approaches to the 

implementation of a CLT through the currently existing instruments in the Brazilian legal 

system. However, it is clear that the ideal scenario would be the approval of a law 

specifically on this subject, containing its own regulations that could facilitate not only the 

implementation of a CLT in favelas, but also the spread of this instrument to other vulnerable 

populations facing challenges of property insecurity throughout the country. 

 

Although the political scene in Brazil is going through a moment of significant instability and 

the approval process for this type of legislation is time-consuming, there still exists an 

opportunity for a CLT: related proposal. 
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This is due to the recently approved—without any popular participation and in an extremely 

complicated parliamentary process—Law No. 13.456/17 which has been discussed 

previously in this analysis. This law, being contrary to several of the beliefs of the left, 

generated important political reactions, especially related to the transfer of public property 

and the privilege of ownership regularization. Under optimal conditions, such as taking care 

of territorial improvements and social assistance to residents, these might imply territorial 

and social betterment. 

 

In the realm of the opposition to this law, in the leftist camp, we perceive it is viable to enter 

a dialogue with political representatives with the aim to propose specific legislation on the 

creation and dissemination of CLTs. Therefore, it would be desirable to design a preliminary 

bill on the topic and begin to establish contact and awareness amongst the relevant politicians 

on the importance of this subject. This could involve presenting a draft of the bill, then 

seeking support for its further discussion before the legislative body of the respective public 

entity. 

 

With regards to the technical aspects of the plan, the proposed legislation can be presented at 

the federal, state, and/or municipal level, although with different scopes and effects. 

 

A federal law proposal, if approved, might regulate land owned by the Union, as well as 

serving as a national model for the application of CLTs in states and municipalities. Beyond 

this, a federal law could facilitate a federal tax exemption, without addressing the imposition 

of state and municipal taxes; those taxes are actually more relevant in practice, because they 

are directly important for real estate transactions.  

 

A proposal on the state level has the potential to serve as a model for the municipalities 

within the state, thus making it possible to apply the model on a smaller scale when 

compared to the federal level law. However, despite the scale issue, only state-level 

legislation could potentially provide an exemption from state taxes that impact real estate 

transactions. It should be highlighted that states have limited capacity in the realm of urban 

policy, which is generally constitutionally under the jurisdiction of municipalities, and 

occasionally, the Union. 

 

Finally, a proposal on the municipal level has the benefit of being the simplest of all the 

legislative procedures, while at the same time, allowing for a law that is more specific and 

tailored to the unique realities of the nuclei of implementation. Moreover, municipal laws 

have the possibility of facilitating the exemption of municipal taxes that affect real estate 

transactions, thus reducing the costs of implementing CLTs. The disadvantage of this level of 

legislation is that the law would have limited scope, designated only for the territory of the 

municipality, with limited potential for the dissemination of the model at a state, let alone 

national, level. 

 

For the purposes of the project this legal brief belongs to, the drafting of a general law is 

suggested, which can be presented in conversations with parliamentary participants of any 
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federal entity to raise awareness of the importance of CLTs. Based on the results of these 

initial discussions, the preliminary design can be adapted to the specifics of each entity with 

regards to each one’s jurisdiction and competencies. For the national spread of this model, 

the ideal case would be legislation on the federal level, whereas for the practical 

implementation of the CLT, including the reduction of costs through tax exemptions, the 

ideal strategy would be to pursue municipal legislation. 

 

Nevertheless, although the ideal option for the creation of a CLT is undoubtedly the 

institution of its own legislation on the subject, in a scenario such as the Brazilian one, we 

cannot overlook the possibility of using existing instruments, as pointed out in this opinion. 

This legal opinion is written in a context of Brazil where the impeachment of the last elected 

president, Dilma Rousseff in 2016, brought to power her vice president, Michel Temer. 

Although they were part of the same government, the two have a very diverse political and 

economic orientation which led to a great change in the country's course with a deepening of 

neo-liberal policies, favorable to the market, to the detriment of a more social vision. 

 

Thus on the one hand, new legislation can bring greater security to the model implemented, 

in addition to instruments adapted to the reality to which it is intended to be applied, 

guaranteed especially with community participation during the process of drafting this new 

legislation, yet on the other hand, it requires political articulation that can take years and 

deplete the community. 

 

One cannot fail to consider the serious political moment lived by Brazil in all its federate 

spheres. The scenario of lack of definition and regression of social achievements 

demonstrates an additional difficulty for options that pass through articulations in this 

environment. In addition, given the divisions of legislative authority established by the 

Federal Constitution, it might be necessary to approve more than one legislation, in more 

than one federate body, to enable a CLT model in the country. 

 

As stated in the present opinion, these difficulties should not prevent the articulation for the 

approval of a specific law on the subject, but should indicate that in the Brazilian case, given 

the current context, the short/medium term solution for the creation of a CLT would be the 

use of existing instruments. It should be emphasized that the set of Brazilian urban planning 

instruments is considered to be highly developed and progressive, even at an international 

level. However, its level of application is low and usually in the direction of market interests. 

 

What is proposed in terms of the use of the existing instruments is, from a joint application 

perspective, the construction of a path for the implementation of a CLT model that is 

specifically adapted to the needs of the Rio de Janeiro favelas, the object of this project. 

Although this strategy requires greater skill and care in structuring the basic characteristics, it 

has the advantage of not having the need for political arrangements and being able to be 

applied in a possibly much shorter period. 
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The definition of this strategy would have the potential to be done in a specific way for each 

community with active participation of its residents. This would generate a symbiotic process 

in which, while defining the most appropriate strategy in terms of the application of 

instruments, may have greater contact with the urban tools and enable residents to empower 

themselves with regard to relevant territory issues.  

 

 

This joint application should then be divided into stages. These three stages currently 

available towards the construction of a Brazilian CLT are as follows: 

 

(1) Acquisition of land and regularization of title by community residents;  

(2) Constitution of the legal entity to receive the land and which will be responsible for 

the ownership and management of the land; and  

(3)  Separation of ownership of buildings from the ownership of land, transferring surface 

rights back to community members who manage the legal entity. 

 

Land Acquisition and Regularization 

 

The legal reality in Rio’s informal settlements, as well as in favelas throughout Brazil, is of 

people occupying land for which they have neither ownership nor control. Sometimes this 

land has not even been registered. Considering that the community land trust relies on the 

transfer of land to its entity, that will then separate the ownership of lands and buildings, the 

regularization and registration of title and the transfer of ownership are indispensable for the 

implementation of a CLT. There are many instruments for the regularization and conveyance 

of land in Brazil. The most significant in terms of dealing with land insecurity in informal 

settlements are:  

 

Adverse possession (“usucapião”) is used for the acquisition of titles of property by 

populations residing on privately owned land. The basic argument is that the registered 

owners failed to fulfill the social function of the property for a certain period of time, 

stipulated by law, during which the residents occupied the property and, as a result of 

continuous occupation over many years, they now have a claim to that land. 

 

Concession of use is an instrument that usually applies to publicly owned land, where it is not 

possible to apply “usucapião.” This is an administrative contract that grants the use of a 

property for a certain period of time. Generally, in order to provide the instrument with more 

security, the concessions have a 99-year term that can be extended for an equal period. 

 

Donation is an instrument through which the public or private owners donate, free of charge, 

the land inhabited by low-income residents to said residents.  

 

Purchase and sale demand a financial contribution from the residents. 
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Land legitimization is a new instrument, provided by Law 13.465 (2017), which was 

intended to become the main land regularization instrument in Brazil. Applicable in public or 

private areas, it seeks to ensure private property for residents of informal occupations (be 

they low-income or otherwise).  

 

Constitution of a Legal Entity  

 

With the use of one of these instruments, once title is regularized and the ownership of land 

is poised to be conveyed to a community land trust, there must be a legal entity in place to 

constitute the CLT by receiving the title and being responsible for the ownership and 

management of the land for years to come. This legal entity may take various forms (e.g. 

association, condominium, etc.) in accordance with the Brazilian legal system, and a case-by-

case analysis will be required to decide the best format in a specific situation. CatComm’s 

analysis has recommended that each CLT be established as a nonprofit legal entity with a 

dual objective of holding and managing land on behalf of a particular favela and preserving 

its affordability for low-income residents.  

 

Separating Land from Building Ownership 

 Once the above stages have been achieved, the ownership of any buildings already existing 

on the land when it was acquired by the CLT, and typically, the ownership of future 

buildings constructed on the land, must be separated from ownership of the underlying land. 

(The legal entity—the CLT—that owns the land must, in turn, be collectively controlled by 

residents who live on the land.) When it comes to this separation, there are several 

instruments available in the Brazilian legal system. The most appropriate of them, as 

concluded by CatComm’s analysis, will be the surface rights deed that is also being used by 

the Caño CLT in Puerto Rico. 

With the separation of ownership, the three components of the legal constitution of a 

Brazilian CLT are put in place. The crafting of each component will depend upon the 

objectives and needs of the communities that are building the model. What is presented here 

is only a basic legal framework which offers several options suitable to serve the diverse 

needs that will present themselves in practice. 

 

Coming to the end of this legal section, the CLT will be able to realize its full potential in the 

territory. Especially based on a collective management model designed by the community 

according to its needs and specificities, the CLT will be able to recognize the local reality 

and community assets and strengthen them as it seeks territorial improvements. 

 

This methodology releases any CLT implementation from the need to wait or depend on the 

approval of enabling legislation, which could take years, especially considering the unstable 

Brazilian political scenario. Given that reality, the fight for a specific CLT-enabling 

legislation should be pursued in parallel to a possible application of the instrument based on 
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the proposed methodology, as legislative support could significantly facilitate, support and 

boost efforts to establish favela CLTs.8 

 

The CLT is seen by a growing number of favela leaders, NGOs, legal experts and 

practitioners, academics and public servants in the urban planning and land titling fields in 

Rio, as a ferramenta de costura, a seaming tool that integrates and addresses diverse 

conclusions reached separately over the years by residents and supporters working on 

addressing informality. CLTs provide for: securing the social function of land; realizing the 

need for land regularization; respecting the typology and self-management already inherent 

in favelas; promoting affordability; respecting people's sense of belonging and deeper 

concern for permanence (rather than seeing homes as a 'speculative investment"); 

recognizing the importance of community-controlled participatory planning processes; 

guaranteeing a re-ordering of the community so that services can be provided consistent with 

a "do no harm" approach; and engaging technical expertise in support of community 

planning rather than through top-down models.  

  

 
8 In effect, there are two possible legal ways to enable the formation of a CLT in informal settlements: (1) the 

approval of a specific law on the subject, with details of its application and creation of instruments when 

necessary; and (2) the use of instruments already existing in the legal system, combining several of them for the 

CLT’s composition. 
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4. Guidelines When Considering a CLT as a Possible Strategy for Regularizing Land 

Tenure and Protecting Homes in Informal Settlements  

 

Based on the collaborative project conducted by CatComm and the Caño Martín Peña CLT 

and specifically the peer-to-peer exchanges between community leaders and staff of the Caño 

Martín Peña CLT and interested favela communities and professionals during five days in 

Rio de Janeiro in August 2018, we offer guidelines and recommendations for those who 

might be interested in implementing a similar instrument in their own territory. It should be 

noted, of course, that every community is different and, therefore, every CLT will also be 

different, and there is no universal recipe as to how to create one. Community residents 

design the bylaws, policies, priorities, and internal procedures which will be different for 

every new CLT in accordance with the community's particularities, circumstances and needs. 

It is worth repeating, as well, that a CLT design to address the challenges of regularizing land 

tenure in informal settlements will be organized and operated differently from a CLT freshly 

created to provide new housing in neighborhoods where ownership of the land was already 

formal(ized). Our recommendations are aimed, in fact, at neighborhoods like Brazil’s favelas 

where people occupy land for years that they ultimately neither own nor control. In such 

settlements, people who are interested in creating a CLT must consider two questions: What 

are the conditions that must be present to make a CLT feasible in an informal settlement? 

What is the process that organizers must follow to make a CLT a reality?  

 

4.1. Conditions: Where Might it be Feasible to Establish a CLT in an Informal 

Settlement 

 

Community leaders and activists, public officials or others interested in developing CLTs 

should take into account that CLTs may not work in every community. For a CLT to be 

considered in the first place as an effective way to address the needs of regularizing land 

tenure and upgrading in informal settlements such as Rio de Janeiro's favelas—and perhaps 

in informal settlements in many other countries—the following conditions need to be present: 

 

(1) Consolidated communities are located on lands where residents perceive or experience 

(the threat of) gentrification, forced eviction, or other human-induced involuntary 

displacement; 

(2) Large percentage of families lack legal titles and want to address land tenure; 

(3) Possible path to acquire title(s) to the land;  

(4) Residents feel a strong sense of belonging and a desire to remain in their community; 

(5) A solid process of community organization is in place supported by support organizations 

who accompany the community and are able to provide technical assistance. 

 

The experience of Puerto Rico and the discussions to date in Brazil reveal that there are 

additional conditions to be fulfilled in the process of establishing a CLT in informal 

settlements. Amongst them: 
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 (1) An organized community and mature leadership that fosters horizontal participation, 

new leadership and decision-making of all sectors, and that is willing to assume new 

responsibilities—a commitment that will last the life of the community; 

 

(2) The collaboration of support organizations and technical allies to (1) accompany the 

community in strengthening their organizing process and, as necessary, to facilitate and 

provoke difficult conversations that will ensure that the participatory planning, action, and 

continuous reflection process (needed to choose and implement a CLT) is controlled by the 

community and has widespread participation; (2) engage in dialogues with residents so as to 

help inform their decision-making process, where the technical allies are willing to both 

listen and learn from the residents and share their knowledge; and (3) help strengthen and 

complement the community and economic resources required to fulfill their development 

plan;  

 

(3) Community planning comes first. CLTs designed to regularize land tenure must develop 

from existing resident desires and demands. Residents must come together to evaluate their 

options and make an active choice to adopt a CLT, and that CLT must provide a path to 

addressing their very real needs. Residents have to reach a broad understanding that some 

form of collective or community ownership of the land will best serve their needs and will 

allow them to accomplish their development objectives, both social and economic; 

 

(4) Communities with a strong sense of belonging are those most likely to benefit by the 

model. The Caño leaders made it clear that residents with this strong sense of belonging are 

those most supportive of the Caño CLT, and that the pride in one's community and a strong 

sense of history can be strengthened and stimulated in the process; 

 

(5) A legal entity needs to be identified or created to receive land rights as a means of 

collective ownership, controlled by the community, and the mechanisms to make the transfer 

a reality. 

 

These five conditions are vital to a successful CLT, but they do not all need to be present at 

the first moment of consideration as to whether or not to form a CLT. In fact, several of them 

are built during the process of mobilization and reflection leading up to the decision to move 

forward with the instrument. What should be emphasized and observed in every case of 

applying a CLT in an informal settlement is community initiative and broad participation, 

both in the design of the instrument and in the definition of the goals to be achieved. 

 

4.2. Process: How to Get Started in Establishing a CLT in an Informal  

 

As a result of the peer-to-peer exchanges between community leaders and staff of the Caño 

Martín Peña CLT, interested favela communities, and professionals in Rio de Janeiro, a 

number of recommendations were made on essential steps to take to get started with the 

creation of a CLT in an informal settlement.  
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Start a Process of Community Planning—Action—Reflection  

 

Before anything, residents have to decide whether a CLT is the right mechanism for land 

regularization in their community. A thorough planning process with active and continuous 

resident participation is critical to make informed decisions about the type of land tenure that 

will best serve their needs. If it is decided that a CLT is the right mechanism, decisions will 

be needed on how their CLT will be established and governed, and how the land, as a 

collective asset, will be managed moving forward to enable their vision. A CLT is not an end 

in itself, but rather an instrument to achieve the goals of the community. In the Caño, 

residents were engaged in a participatory planning—action—reflection process, where 

through concrete actions they could obtain short-term wins to keep the community engaged; 

they continuously reflect on their actions so as to learn from them and inform their planning 

process. Such a process can be started by residents, community leaders, community-based 

organizations, government agencies or NGOs. In any case, supportive technical allies must 

recognize their role as one of helping create the conditions to enable residents to strengthen 

their organizations, take control of the process, and participate effectively. Further 

recommendations for this participatory process would include: 

 

(1) Start small. Think from less to more. Sports or cultural events can help as a mobilizing 

method;  

(2) Get residents involved who are influential in the community and who are trusted by a 

wide range of residents; 

(3) Organize events where residents can think of their ideal community and define what they 

want their neighborhood to become; 

(4) Develop and use popular education techniques such as street theater, comic books, 

videos, and others, and engage youth in their design and as communicators; 

(5) Remember that it always seems impossible until it is done. 

 

Structures, Policies, and Procedures 

 

If it is decided that the CLT is the right mechanism to meet the needs of the community, 

residents need to decide how the CLT will function. The bylaws, policies, and activities of 

every CLT will be somewhat different. Residents must formulate what the shape and 

function of their CLT should be, which may change over time when contexts change. The 

organizational structures and operational priorities of other CLTs can be consulted as 

inspiration (see for example the rules and regulations of the Caño CLT in the document 

“Reglamento General para el Funcionamiento del Fideicomiso de la Tierra del Caño Martín 

Peña” 2008).  

 

Technical assistance from professionals, NGOs, universities or government will be 

necessary to support residents in achieving their goals. Professional social workers, urban 

planners, architects, engineers, and lawyers should support the process, not lead it. They are 

not the ones to provide answers to questions, as the knowledge lies within the community. 

Rather, they can help expand possibilities. Social workers and community organizers that 
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accompany the community can help facilitate discussions, find alternative ways to engage 

residents, promote critical thinking and ensure participation is productive and inclusive, 

whereas planners can help keep a comprehensive approach throughout the process. Engage 

experts after residents have defined what they need and what they want. If experts come too 

early or without proper orientation to promote a balanced dialogue, they may downplay the 

community, co-opt the process, or impose their own standards on communities.  

 

Define the legal possibilities. After the community has defined what it wants, lawyers can 

get involved to guide the community through which legal instruments exist that make the 

transformations legally possible. If certain legal instruments do not yet exist, they can be 

created to meet the needs of the community, or elements can be used from other legal 

instruments. Also, the residents themselves need to design these new legal instruments with 

the help of lawyers (not the other way around). If elements are taken from existing legal 

instruments, it is essential to focus on the final goal and make adjustments in the process in 

order to ensure the goal is reached. If the community has decided they want to hold their land 

collectively, for example, but their only legal option is to pass through individual titles first 

(as is currently the case in Brazil for publicly-owned lands) it will be necessary for residents 

to have reached a decisive conclusion to combine their titles under a CLT long before 

receiving those titles, and execute that decision immediately. Otherwise, speculation can 

curtail the process. Ideally, in this case, the CLT organization should be established in 

advance and ready to receive those titles as soon as they are issued. 

 

Strategize. The process to establish and maintain a CLT requires continuous organizing and 

strategizing on how to choose partners and to communicate and engage with third parties to 

achieve objectives such as securing the land, dealing with conflicts, or attracting resources. 

Taking the time to stop and reflect on the challenges and opportunities within and beyond the 

community is key to developing a successful path forward. 
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5. Conclusions 

This report has presented our analysis assessing the feasibility of community land trusts 

(CLT) instruments developed by the Caño Martín Peña communities in Puerto Rico as tools 

to regularize and secure tenure for favelas in Rio de Janeiro, Brazil. Through this analysis, 

we have found that there is an urgency for options that offer integral tenure security in Rio's 

favela communities, options that guarantee the right to remain on the land that these 

communities have inhabited for decades, and provide a shield against growing problems 

related to gentrification and displacements which result from land insecurity or from 

regularization programs that have focused on individual titling. A CLT, or Termo Territorial 

Coletivo (TTC) in the Portuguese term that we have established in our research, provides 

such an option in the sense that CLTs have proven to stop involuntary displacements and 

involve community organization and planning tools that are more compatible with the 

collective management of favelas. 

 

The study has found that CLTs are seen as a fitting instrument incorporating the needs 

addressed in various Brazilian laws (e.g. social function of land; respect for the typology of 

favelas; need to regularize; need to promote affordability); realizing the need for land 

regularization while respecting the self-management already inherent to favelas; the deeper 

concern with permanence (over seeing homes as an 'investment'); the importance of 

community-controlled participatory planning processes; guaranteeing a re-ordering of the 

community so that services can be provided; and engaging technical expertise in support of 

community planning rather than through top-down models. 

 

As community land trusts in informal settlements differ greatly from CLTs in Western Cities, 

where new housing is developed offering residents a choice to live in a newly created 

residence or community, it is very worthwhile to establish South-South exchange of 

knowledge connections. In the context of an existing and established community in an 

informal settlement, residents often feel a strong sense of ownership of the land, despite the 

lack of formal titles, and may be reluctant to pass on this ownership to a concept that is 

foreign to them. Therefore, the process of establishing a CLT in such communities will 

necessarily entail a rigorous and lengthy process of planning and organizing led by residents. 

Only through such processes will residents be able to feel ownership of their CLT and make 

sure it addresses their particular needs. Those needs are often related to the desire to improve 

their neighborhood, upgrade infrastructure and increase social mobility rather than to the 

actual land tenure.  

 

Community land trusts are always unique. The Caño CLT borrowed some elements from 

other CLTs, but residents and their allies created many new elements completely from 

scratch in order to address the needs of the community and to find ways to make their CLT 

function properly within their context. CLTs in Brazil will take on a whole new shape, and 

will differ from community to community, depending on what the specific goals and 

circumstances are.  
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It is essential to remember, however, that there should never be discussions about the 

community—including discussions about forming a CLT—without the community being 

present. As organizers in informal settlements from Johannesburg to Rio say: “Nothing for 

us, without us.” 

 

At the time of writing this working paper, a working group comprised of 154 community 

leaders and technical allies has formed in Rio de Janeiro and is supporting the development 

of two pilot CLTs that meet the above-described conditions—in the Trapicheiros and 

Esperança communities—as well as enabling legislative proposals and outreach materials to 

share the model with other communities. Both Trapicheiros and Esperança have embarked on 

the process to establish their own CLT and are currently holding regular community social 

events and workshops engaging residents in a participatory planning process towards a CLT. 

The citywide multipartner working group including leaders from over twenty communities, 

land rights agents from the state, planners and lawyers from Rio's universities, public 

defenders, NGOs and others, was formed after the August 2018 visit of a delegation of five 

Caño Martín Peña CLT organizers to share their story in Rio. 

 

Meanwhile, in May 2019, the Caño Martín Peña communities hosted a peer-to-peer exchange 

welcoming community leaders and their support organizations from Argentina, Bangladesh, 

Barbuda, Belize, Brazil, Bolivia, Chile, Ecuador, Jamaica, Lebanon, Mexico, South Africa, 

Peru, and the United States to the Caño CLT. 

 

Seeds are being sown for new CLTs across the world. To be continued! 
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