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Abstract 
 
Local permitting of residential construction in Boston’s suburbs has evolved, along a century-
long trend line, to be more flexible, political, complex, unpredictable, and ad hoc. The route to 
project approval now often involves negotiation between municipal officials and developers. 
Local approval processes are often designed to enable municipalities to capture value, in many 
forms, from development. Meanwhile, there has been a robust, sustained campaign over recent 
decades, led by a coalition of pro-housing advocates, to make the permitting system more 
predictable and straightforward. The campaign has led to only marginal, or exceptional, changes 
to local permitting processes so far. 
 
This working paper traces the history of the evolution of the local permit approval systems and 
examines the logic behind the systems. The paper offers reformers insights into a highly 
complicated, confusing, and evolving system that balances many interests and responds to many 
constraints, including constitutional law. The paper is meant to be a resource for people 
interested in reforming zoning who are not already experts in the topic, for example local 
volunteers, city councilors, legislative aides at the State House, students-in-training to become 
land use planners, new planners, and others involved in the dynamic system.  
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A Reformer’s Guidebook to Zoning’s Knots: 
Approval Processes for Multi-Family Housing in Greater Boston  

 
 

Introduction 
 
Local permitting of residential construction in Boston’s suburbs has evolved, along a century-
long trend line, to be more flexible, political, complex, unpredictable, and ad hoc. The route to 
project approval now often involves negotiation between municipal officials and developers. 
Local approval processes are often designed to enable municipalities to capture value, in many 
forms, from development. Meanwhile, there has been a robust, sustained campaign over recent 
decades, led by a coalition of pro-housing advocates, to make the permitting system more 
predictable and straightforward. The campaign has led to only marginal, or exceptional, changes 
to local permitting processes so far. 
 
This paper traces the history of the evolution of Greater Boston’s local permit approval systems 
and examines the logic behind them. The paper offers reformers insights into a highly 
complicated, confusing, and evolving system that balances many interests and responds to many 
constraints, including constitutional law. The paper is meant to be a resource for people 
interested in reforming zoning who are not already experts on the topic—for example, local 
volunteers, city councilors, legislative aides at the State House, students-in-training to become 
land use planners, new planners, and others involved in the dynamic system.  
 
For decades, Greater Boston’s municipalities have been adopting zoning and other regulations 
that over-restrict housing development relative to demand. The outcomes have included a 
housing shortage, price escalations, overcrowding, homelessness, stress on household budgets, 
and other issues. In Boston’s suburbs, multi-family housing is prohibited on most of the land; in 
many areas, only large-lot single-family housing is allowed. Where dense housing is allowed, 
municipalities typically require builders to go through long and risky permitting processes, even 
for small projects. The permitting process itself can add to the cost of development, which is 
already high, and deter some would-be builders from even attempting to get a permit.  
 
In this context, reformers have been pushing for more predictable, faster permitting to get more 
houses built and to address the region’s housing affordability crisis. They seek to shift the 
balance of the regulatory system towards greater predictability. The current consensus approach 
to the approval process, promoted by the regional planning agency, pro-housing advocates, and 
many planner-consultants, is to (1) allow more housing in the most predictable way for 
developers and property owners, which is “by-right zoning;” and (2) capture value by requiring 
inclusion of affordable dwelling units. The first part is rarely followed. Regarding the second 
part, most municipalities look to capture value for many things in addition to deed-restricted 
affordable housing. This means that local decision makers have been inventing their regulatory 
systems without clear roadmaps. 
 
Reformers’ efforts raise questions about what ideal zoning would look like. What is the ideal 
balance in zoning between flexibility, discretion, and negotiation on one side and transparency, 
predictability, and time-efficiency on the other? Since much of the flexibility and discretion are 
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built into the approval processes to enable municipalities to capture value from private 
development, what should the role be, if any, for value capture via zoning? Are there ways to 
gain greater predictability and more housing while preserving some local control and oversight 
of development?  
 
The goal of this paper is not to offer definitive answers to these questions but to present 
background and conceptual frameworks that can help reformers to establish answers, for 
different types of development in different types of districts. The reader should come away 
understanding some of zoning’s riddles, such as why municipal leaders often purposefully put up 
regulatory hurdles to building their preferred development. 
 
The analysis presented here is based on two systematic reviews of zoning regulations and master 
plans in the suburbs of Boston—the first review undertaken in 2004 and the second from 2017 to 
2018—conducted by this paper’s author. These surveys are referenced throughout the paper as 
the “2004 survey” and the “2017–2018 survey.” The 2004 survey covered 187 cities and towns 
in eastern Massachusetts, not including Boston. The 2017–2018 survey covered 100 cities and 
towns in the region covered by the Metropolitan Area Planning Council (MAPC), not including 
Boston. The analysis presented here also draws on the vast literature on land use regulation from 
the past century, as well as correspondence and interviews with municipal land use planners in 
Greater Boston and a review of several older (midcentury) master plans that are available on 
municipal websites.  
 
This paper does not offer an accounting of the costs that current permitting systems impose on 
housing development or of the actual benefits achieved for municipalities through the permitting 
system in terms of neighborhood design, designation of affordable dwelling units, historic 
preservation, or infrastructure improvements, for example. A broad-brush cost-benefit analysis 
of different permitting processes for different types of development, perhaps via case study and 
surveys and supplemented by a formal review of legal constraints on the system, could bring the 
tradeoffs into clearer view and lead reformers to a more comprehensive set of best practices.  
 
Housing regulation is a civic task of prioritizing values. Some people prioritize the need for 
housing because, among other reasons, housing is a fundamental human need. Some people 
oppose more housing because of concerns about traffic, parking, privacy, stability, and the 
character of neighborhoods. In the realm of urban planning, activists spar not only along the axis 
of more-versus-less housing. Consensus is hard to come by on just about any aspect of housing 
development. This paper aims to make more explicit how our regulations codify (implicitly and 
explicitly) certain prioritizations of values. The paper points towards ways of making the values 
embedded in the regulatory system more visible.  
 
These public values are especially embedded in systems of value capture. In affluent 
communities with highly restrictive zoning, scarcity of housing means that new housing is sold 
or rented at a premium—value that can be leveraged by the municipality in the approval process 
for new housing. Value capture makes possible many good things people care about. Value 
capture might also drive up the cost of construction and slow needed development. People who 
oppose new housing can use the process of capturing value to demand too much value, on 
purpose. By making the numbers not pencil out, they can squash development.  

http://www.masshousingregulations.com/pdf/land_use_regulation.pdf
https://ma-smartgrowth.org/wp-content/uploads/2019/06/03/FINAL_Multi-Family_Housing_Report.pdf
https://ma-smartgrowth.org/wp-content/uploads/2019/06/03/FINAL_Multi-Family_Housing_Report.pdf
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If a municipality can use the regulatory process to require developers to include deed-restricted 
affordable housing units in their projects, and/or fix up nearby public sidewalks, and/or build 
connections to protected bike routes, and/or set aside open space for the public, and/or create 
attractive facades and pedestrian-friendly site plans, and/or preserve and renovate historic 
buildings, and/or contribute to a fund for public transportation or a fund for public art, but not all 
of these things, then how does the municipality choose which things to ask for? And how should 
the regulatory “ask” be structured and implemented? 
 
In low-income areas, sales prices and rents might barely justify new construction, leaving little 
value for the community to capture and direct. Inequities are deeply rooted in the regulation of 
land use.  
 
The courts have weighed in on some of these issues. The United States Supreme Court has 
decided several cases on value capture, and so has the Massachusetts Supreme Judicial Court. 
The takeaway at first appears to be that opportunities for value capture are extremely limited, and 
yet value capture is common practice in Greater Boston today. A landowner happy to make a 
deal is unlikely to take the municipality to court to challenge the deal. That does not make it 
legal. But actually, there are ways to structure value capture so that it is in constitutional 
compliance. In particular, for the purposes of value capture, Town Meeting or City Council 
approval of specific projects is favored over approval by administrative bodies such as a 
planning board. The parameters of what is constitutionally legal should be better advertised, not 
reserved as elite knowledge.  
 
This paper will explain the three main types of zoning approvals of residential projects: as-of-
right (or by-right), special permit, and legislative approval. It will then describe the practice of 
incentive zoning that involves a trade: the municipality gives a developer permission to build in 
exchange for the developer providing certain benefits to the municipality. The paper will then 
review basic legal concepts and constraints related to the approval process. In the last sections, 
the paper will address the tension between predictability and flexibility of the regulatory system 
and suggest options for reform.  
 

As-of-Right Zoning 
 
Many decades ago, when zoning was new, all of zoning was as-of-right zoning, also called by-
right zoning. Traditional zoning divides a municipality into districts for housing, industry, and 
commerce, for example, and specifies the allowed density and dimensions of development in 
each district, for example how big a lot needs to be for each building, and how far the front lot 
line (frontage) needs to stretch along a government-approved street. If you own land, it is your 
right to develop the land with buildings that meet the specifications of as-of-right zoning; 
municipal officials cannot use their discretion to reject proposals that meet the as-of-right 
requirements. Building inspectors grant building permits after verifying that the requirements are 
met.  

As a critical side point, municipalities cannot zone for open space. Municipalities must allow an 
economically viable use on all privately-owned land, or the zoning would be considered a land 
taking, which can only be done under the rules of eminent domain, with financial compensation. 
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In general, by-right zoning is a straightforward tool for regulating single-family house 
development where lot sizes and setbacks can be made uniform, or for apartment buildings 
where there is ample land for parking lots. The rules are transparent, and builders can follow 
them. If you would like to develop a property, you look up which zone the property is located in, 
which uses are allowed (for example, single-family houses, townhouses, restaurants, offices, 
motor vehicle service stations, doggy daycare, etc.), and what dimensional requirements (such as 
height, setbacks, the number of on-site parking spaces, etc.) apply for the given use in the 
district. If your property is very different from all others, such that following the rules would be 
particularly burdensome, you can apply for a variance from the local zoning board of appeals 
(ZBA), which can waive the dimensional requirements as needed, on a case-by-case basis. (In 
practice ZBAs may offer variances generously, not only in exceptional cases, but this practice is 
beyond the scope of my discussion here.) 

Under as-of-right zoning, subdivision developers puzzle out a geometric maximization problem: 
Given the constraints of setbacks, frontage, and lot size, how do you maximize the number of 
dwelling units? Some subdividers have exercised creativity in drawing lot lines—perhaps not to 
optimize the design, just the buildout. Municipalities have responded by adopting lot shape 
requirements. A previous version of Millbury’s zoning bylaw in 2003 stated “No pork chop, 
rattail, or excessively funnel-shaped or otherwise gerrymandered lots shall be allowed.” Most 
regulations get more specific than that.  

Per the 2004 survey of zoning regulations, lot shape requirements often appear in the form of 
equations, based on the length of the perimeter (p) and actual lot area (a) and sometimes required 
lot area (r): 

• ((p^2)/a)/(a/r)<=X 
• (p^2)/a<=X 
• p/a<=X 

The variable X gets varied across municipalities, and sometimes across districts within a 
municipality. Shape requirements come in many shapes, though, not only equations. Twenty-six 
of the surveyed municipalities have requirements that the lot be configured such that a circle of a 
given diameter, generally 75–80 percent of the minimum required frontage can be placed tangent 
to the frontage without crossing any side lot lines or be passed along a continuous line from the 
lot frontage to the rear yard setback without the circumference intersecting any lot lines. 
Dighton, Dover, and Medfield require that squares of a certain size fit inside lots. Marlborough 
and Rehoboth use rectangle rules. And Carlisle has an ellipse requirement; the minor diameter 
must be at least 150 feet.  

As-of-right zoning had turned subdivision design into high school math problems. As-of-right 
zoning was thus straightforward, transparent, and predictable (more or less, given variances). But 
it was not a tool for skilled design of neighborhoods, based on the contours of the land and 
principles of pleasing landscapes and environmental protection.  

Zoning got its start in American metropolitan areas, and in Greater Boston in particular, during 
the development boom of the 1920s, when quaint Colonials were marching their way across the 
suburban landscape, almost as fast as the Ford Model Ts were motoring along Commonwealth 
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Avenue and Mystic Parkway. Zoning ensured that it was only Colonials, not triple-deckers, on 
the march. It was not until the 1920s that trucks really freed factories from being anchored near 
train stations and wharves. Penniless immigrants and migrants who lived by their workplaces for 
lack of train fare might have started moving with the factories to the suburbs—but they did not. 
The new zoning laws prohibited both factories and apartments from getting built in most parts of 
cities and towns. Single-family-only zones predominated suburban zoning maps. 

Zoning is most relevant when there is significant private-sector building. During the suburban 
building boom of the 1950s and ’60s, zoning reform ascended local political agendas. More 
municipalities in eastern Massachusetts adopted their original zoning bylaws and ordinances in 
the 1950s than in any other decade. The municipalities that had already adopted zoning were 
now rewriting it to expand the minimum lot size requirements.  

The Town of Wayland’s 1962 Master Plan explains the early movement towards large-lot 
zoning: “As population pressure has heightened, the Planning Board and the Town Meeting have 
reappraised Wayland’s position within the western section of the metropolitan area and have 
increased the lot area and frontage requirements for residential districts and maintained the 
single-family residence requirement. These policies are primarily responsible for the growth of 
Wayland in a manner that has encouraged investment in homes and gives evidence of creating a 
most satisfactory environment for family living.” Wayland was not alone in downzoning. In 
1954, Weston designated the largest portion of its undeveloped land into a zone for 60,000 
square foot minimum lots (approximately 1.4 acres per house). In 1955, Lincoln ‘downzoned’ 
almost all of town to require two acres of land for a buildable lot.  

Across the United States, mid-century was the era of mass-produced low cost housing, like in 
New York’s Levittown, the prototypical U.S. postwar suburb where 17,500 houses in two styles, 
Cape and ranch, were offered.1 Such neighborhoods put homeownership in the reach of a much 
broader portion of the population than ever before and launched many people from the working 
class into the middle class. Yet, for many of the owners of 1920s Colonial Revivals and 1890s 
Queen Annes and older Italianates, Gothic Revivals, Greek Revivals, and other homes, mass-
produced neighborhoods were the source of some discontent.  

The 1964 Master Plan of Hudson, MA, for example, explained “The quantity market [for 
housing] is a business proposition; it lacks the individuality or the feeling that would go into a 
place in which the designer intended to live. To some extent, it is the job of the Planning Board 
to protect the future residents by using their legal powers over subdivision […] in an imaginative 
way, so that attractive rather than merely adequate development results.” It is difficult to get 
imaginatively involved in as-of-right zoning, because the rules are straightforward: if you have 
the requisite land and frontage to build a house, it is your right to do so. Thus, reformers invented 
special permits, for discretionary decision making, for the “imaginative” involvement of 
planning boards. 

 

1 Kenneth Jackson’s book on the history of American suburban development, Crabgrass Frontier: The 
Suburbanization of the United States, explains that developers in every large metropolitan area used Levitt’s low 
cost mass production techniques, such as the use of plywood, particle board and gypsum board, as well as power 
hand tools like saws, routers, and nailers (page 273). In the Boston area, he writes, Joseph Kelly was an example of 
such a builder. 
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From 1950 to 1960, the population of the City of Boston shrunk 13 percent from 801,444 to 
697,197. Cities such as Malden, Everett, Chelsea, and Lynn also saw significant drops in 
population. Meanwhile, the leafy suburbs expanded like never before. From 1950 to 1970, 
Hudson’s population doubled, from approximately 8,000 to 16,000 people. The suburban 
building boom was transforming the landscape dramatically and in new ways. Local officials 
were looking for new ways to control it. Hence, zoning reform in this era involved not only 
downzoning for larger lots, but also adopting new regulatory tools for more creative design of 
neighborhoods, and for more community oversight of development. 
 

Special Permits 
 
Just as a municipality cannot zone privately-owned land for open space, it also cannot zone all 
potential uses in a district for discretionary decision making. In such a scenario, landowners 
denied discretionary permits would also be denied the economic use of their property—a land 
taking. Also, the law must be predictable and transparent. For these reasons, the new system of 
special permits got scaffolded on top of predictable and transparent as-of-right zoning. As a 
landowner, you have options: either build what is allowed as-of-right, or take a chance applying 
for a special permit to build what is allowed by special permit.  

To incentivize builders to engage with the municipality in the discretionary permitting system, 
municipalities began allowing the lowest-intensity and lowest-density uses (for example, single-
family houses with large yards) as-of-right, and denser building and complicated projects by 
special permit. The special permits not only gave municipalities an avenue for exercising more 
discretion and a tool for shaping projects, they also enabled them to capture some of the value 
differential between an as-of-right buildout and a special permit buildout by making the special 
permit contingent on provision of certain public benefits. 

This is not to say that all downzoning was undertaken to incentivize builders to apply for special 
permits or for municipalities to capture value from development. Cities and towns were adopting 
large-lot, low-density requirements for the fiscal benefits (higher taxes-to-services ratios), 
exclusivity, enhanced privacy, reduced buildout potential, and love of sprawl. But if you are 
going to be able to extract value through a special permit process, then you can maximize that 
value by making the by-right zoning as restrictive as possible, short of a land taking. So, if 
municipal decision makers favor high density for a certain area, they nonetheless may be 
motivated to zone for very low-density as-of-right to be able to capture value. In this way, as-of-
right zoning does not always allow the kinds of building most desired by those controlling the 
zoning. Municipal leaders often purposefully put up regulatory hurdles to building their preferred 
development.  

By the 1960s and 1970s, planners began to recognize that flexibility in zoning could yield better 
designs than the math equations of by-right zoning do. So, along with special permits, they 
invented cluster zoning and planned unit development (PUD), where builders were given more 
flexibility with layout after they had determined how many dwelling units could be built on a 
parcel. This method makes it easier to protect environmentally sensitive parts of a land parcel, 
such as wetlands and steep slopes, and to organize the design around natural contours. Most 
cluster provisions require that a certain percentage of the tract be set aside as permanently 
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protected open space or recreational land. Cluster zoning is now more often called flexible 
zoning, open space residential design, conservation subdivision, planned residential 
development, village zoning, or other names that de-emphasize density and emphasize 
environmental protection and community benefits.  

The Town of Weston’s 1965 Master Plan explains the idea of cluster zoning as follows: “The 
basic objectives of cluster development are to provide a more esthetically-pleasing and economic 
solution for residential land development.” Developers could build a conventional subdivision 
as-of-right or apply for a special permit to cluster the houses on part of the parcel and preserve 
open space on part of it. Weston’s 1965 plan continues, “Communities have been accused of 
forcing developers to dedicate land for public purposes which was ruled illegal. In cluster 
development this is not the case as there is a voluntary exchange of open area and not a forced 
demand. […] Cluster provisions in zoning by-laws give the developer the choice of using the 
clustering principle or not.” 

Cluster zoning would seem to have been very popular with Massachusetts’s municipalities. The 
2004 survey demonstrated that about 84 percent of municipalities (157 of 187 surveyed) had 
adopted some kind of cluster provision; many municipalities adopted more than one type. The 
study showed, however, that the regulations are often written in ways that inhibit the use of 
cluster zoning. Many require parcels larger than are typically available for development in the 
locality. The vast majority require special permits, and some municipalities require Town 
Meeting approval of cluster development. The risky permitting processes can drive up the cost of 
this kind of development, making conventional development more appealing to developers. 
Many of the provisions are crafted to give the developer very little flexibility in design; the 
provisions serve as alternative types of conventional zoning, still requiring large lots per unit, 
wide setbacks, and excessive frontage per dwelling unit—still a math problem, but with slightly 
smaller lots than allowed by-right. Finally, the provisions are often structured so the special 
permit granting authority has little ability to negotiate increased density in exchange for benefits 
to the municipality, such as greater open space protection. Given these limitations in the 
implementation of cluster zoning, builders were often opting to develop what was allowed as-of-
right and foregoing the theoretically superior cluster option. After all, the market has been strong 
for large-lot single-family houses, which are allowed as-of-right.  

The takeaway is that municipal lawmakers appreciated the benefits of flexibility, as 
demonstrated by widespread adoption of cluster zoning, but they also acted in a highly risk-
averse way in regard to allowing anything but large-lot conventional subdivision. Builders, 
meanwhile, have demonstrated their preference for predictable zoning rules.  

Eventually, though, much of Greater Boston became built out to the capacity allowed in as-of-
right zoning. Developers seeking to redevelop with greater-than-existing density, for example to 
build apartment buildings or townhouses, would have to apply for special permits. This is not a 
land taking, because the current buildout represents economically viable uses; nobody says you 
have to redevelop. In recent decades, the market for multi-family housing and small-lot single-
family housing has heated up, motivating developers to engage in the risky process of obtaining 
special permits.  
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According to the 2017–2018 survey, one-third of 100 cities and towns in Greater Boston do not 
allow for any multi-family housing to be built as-of-right—they have no provisions on the books 
for as-of-right zoning for multi-family housing. Two-thirds of 100 municipalities in Greater 
Boston do have such provisions on the books. Yet, less than a quarter of the municipalities had 
issued any as-of-right permits for multi-family housing in the hot-market years of 2015 through 
2017.  

In the 2017–2018 survey, 85 of the municipalities reported to the researchers the number of 
multi-family housing units they had permitted in the last three years. Only 20 of the 85 
municipalities had granted any as-of-right permits for multi-family housing in the survey period, 
compared to 55 that permitted projects by special permit.2 

Only 13 percent of all multi-family units permitted from 2015 to 2017, in the 85 municipalities 
that reported their permitting data, were in as-of-right projects. It appears that much of the as-of-
right zoning, on the books, for multi-family housing is for parcels already built out to the 
capacity allowed, or includes dimensional requirements that hamper building, or covers a very 
limited land area. The as-of-right zoning also tends to be for the smallest scale multi-family 
projects, such as buildings with only three or four dwelling units, and these are often restricted to 
a small section of the municipality, for a marginal potential yield of buildout. The key finding is 
that special permitting has become the primary mechanism for allowing multi-family 
development in Greater Boston.  

Special permits are widely used across Greater Boston for varying types of residential projects, 
including single-family subdivisions, townhouses, garden apartments, high rises, accessory 
dwelling units, and mixed-use buildings. The idea is that special permits give regulators not only 
discretion in picking projects that benefit the public welfare, but also give regulators the ability 
to shape development and capture value from development.  

In the 2017–2018 survey, several planners and building inspectors were asked informally if they 
thought the special permit process resulted in superior projects and public benefits. The 
responses were mixed. In 2018, the planner of one suburb was asked via email, “Does the more 
engaged process of special permitting yield significant public benefits, in comparison to the as-
of-right permitting process?” He replied by email, “Unfortunately no. In very few cases, we’ve 
been able to get some additional public benefits thanks to the special permit review. But we 
don’t have adequate tools (such as mitigation fees) to truly achieve that.” This paper will loop 
back to mitigation fees (also known as impact fees) further in this paper.  

In 2018, a planner in Stow said about a type of cluster zoning called planned conservation 
development (PCD), which is allowed by special permit: "No question, PCD is better [than 
conventional subdivision]. We like it, it works well. The idea to do it [PCD] ‘by right’ simply 
does not work in practice. To make it by right, you need to make it formulaic. There is no way to 

 

2 Many municipalities used other permitting mechanisms, specifically Chapter 40B or use variances. Chapter 40B is 
a state law that allows developers under certain circumstances to build housing that does not comply with local 
zoning requirements. It is an alternative permitting process; the local Zoning Board of Appeals grants 40B permits 
for projects that meet the state requirements. Use variances are questionably legal; zoning board of appeals 
occasionally give variances for uses not allowed in the district. 
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make decisions about the land that way. Our special permit works well.” The planner said that 
approximately half of the new housing in Stow has been built as conventional subdivisions and 
half as PCD.  

From the informal survey, it sounded like the special process sometimes yields benefits and 
sometimes does not, while imposing costs to developers in time and risk. This would point to 
opportunities either to improve the performance of special permitting or reduce its use. It does 
not make sense to have a long permitting process that does not yield benefits. More research 
would be warranted into the benefits gained through special permitting, as well as the costs. In 
some cases, there is push-back against efforts to make more zoning as-of-right, when local 
authorities are enjoying benefits from the special permit zoning. In some cases, the push-back is 
simply part of the anti-development mobilization. Are special permits valued more for the public 
benefits they make possible or more for obstructing development? The differences are nuanced, 
yet important to take into account when making a strategy to reform the system.     
 

Legislative Approval of Projects 
 
First there was by-right zoning, then special permits, and next came legislative approval of 
projects. As discussed earlier in this paper, under as-of-right zoning the building inspector is the 
key decision maker in granting project approval (via building permits); the inspector can 
determine if a project meets the measurable requirements. According to the 2004 survey, most 
zoning bylaws and ordinances designate the planning board as the authority for granting special 
permits. After a special permit is granted, the building inspector will issue a building permit for 
the project if it complies with the conditions of the special permit and other regulations. In recent 
decades, the system has become even more political and discretionary, with the local legislative 
body—either Town Meeting or City Council—approving many multi-family developments, 
project by project.  

Legislative approval of multi-family projects happens through three typical mechanisms. The 
first mechanism is called “floating zoning” where the requirements for multi-family housing are 
listed in the zoning, but the multi-family district is not delineated on the zoning map. Town 
Meeting or City Council would need to vote to attach the floating zoning to a specific parcel—in 
effect approving individual projects. According to the 2017–2018 study, 18 of 100 municipalities 
in Greater Boston have variations of floating zoning on the books. For example, in 2013 
Lexington removed its on-the-map zones for multi-family housing as they were not being used, 
and now allows multi-family development only via its provisions for planned residential zoning 
(PRZ), which involve Town Meeting approval of projects. PRZ projects can be located in any 
part of town.  

A second common method of requiring legislative approval of projects is to designate the City 
Council as the special permit granting authority for multi-family housing as opposed to 
designating the planning board or board of appeals as the authority. In Newton, Gloucester, 
Lynn, Marlborough, Medford, Revere, Waltham, and Malden, the City Council approves special 
permits for multi-family housing. 
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The third mechanism for legislative approval of projects is parcel zoning, whereby Town 
Meeting or City Council approves zoning districts that only cover a single parcel of land, under 
singular ownership. Parcel zoning can be used for large and small parcels. Examples of parcel 
zoning often include parcels owned by the government at the time of rezoning, such as a 
municipally owned parking lot on Newton’s Austin Street; a municipally owned septage facility 
in Wayland; several former state hospitals; MBTA properties; and a school in Gloucester. Parcel 
zoning is also often used for the redevelopment of church properties, for example 1.5 acres of 
Belmont’s Our Lady of Mercy church that was built out with 17 dwelling units. Parcel zoning is 
also sometimes used for properties vacated by large employers, such as Raytheon. 

The practice of parcel zoning can raise questions of “spot zoning,” a legal doctrine that bars 
rezoning that bestows private benefits to particular landowners at the expense of neighbors or the 
community. Zoning should not offer special treatment to particular landowners but be based on 
the logic of generalized public benefits. However, legal objections related to spot zoning rarely 
succeed. The courts, on this question, typically defer to the legislative body’s interpretation of 
what advances the public welfare. Also, the majority of parcel zoning in Greater Boston has been 
in commercial or industrial districts where there is little standardization of lots, in comparison to 
residential districts where land parcels of similar sizes and shapes border the streets. In this way, 
the argument can be made that a given commercial or industrial property is special and warrants 
unique zoning.  

Legislative approval of specific housing projects is an obvious barrier to housing development, 
when compared to as-of-right zoning for housing. Going to a Town Meeting (town-wide direct 
democracy) for approval of an apartment building is the essence of tough permitting. Yet it can 
be viewed as progressive, when compared to the alternative of prohibiting any multi-family 
housing. When Lexington voted in 2013 to replace its mapped multi-family districts with 
floating zoning, the mapped districts were already built out to the capacity allowed, so reformers 
viewed the new floating zoning as progressive—as a new mechanism for approval where the 
town had lacked one.  

Floating zoning and parcel zoning enable legislators to respond to new market opportunities that 
they could not predict when writing the rigid rules for as-of-right zoning. The Town of Lincoln’s 
2009 Comprehensive Plan explains that “…overall there is consensus that [floating zoning] has 
benefited the town and created a framework for vetting creative ideas.” Lincoln’s 2014 Housing 
Plan mentions the tension between the benefits and drawbacks of the negotiated process: 
“Developments such as Lincoln Woods, Farrar Pond Village, Battle Road Farm, Minuteman 
Commons, and The Commons would not have been possible without Lincoln’s unusual approach 
to planned developments, which requires front-end negotiations between proponents and the 
Planning Board, considerable attention to consensus building, and concept-plan approval by 
Town Meeting on a project-by-project basis. The process can be expensive and risky for 
developers, who pay for the public hearings and bear the cost of any special outreach that may be 
required to provide information to Lincoln voters before Town Meeting.” 
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Incentive Zoning 
 
In a hot market, large developers can take risks in undertaking the expensive and time-
consuming permitting processes, because a few successful projects provide enough revenue to 
cover losses in projects that fail long approval processes. In hot markets, where market clearing 
prices exceed the cost of development, new projects generate profits for the owners and 
municipalities can capture some of that value in the form of public benefits. Some of the special 
permit provisions, known broadly as incentive zoning, offer density bonuses (opportunity to 
build more dwelling units) to developers in exchange for things like inclusion of affordable units, 
infrastructure improvements, preservation of historic facades, donation of funds, and 
preservation of open space.  

On the one hand, incentive zoning can be a win-win policy for the developer to build bigger and 
realize greater profits, and for the municipality to shape development and fund infrastructure 
upgrades for the public good. The “incentive” goes both ways—for the developer to provide 
benefits and for the municipality to allow more development. The region needs more housing, 
and the public wants tools to manage growth in order to achieve less traffic, better design, greater 
affordability, and less environmental impact. In theory, the trades can benefit both the developers 
and the municipalities, as well as the public in need of housing options. 

On the other hand, by making the building of some dwelling units contingent on the provision of 
expensive benefits to the municipality, incentive zoning can add to the cost of construction.3 As 
it stands, the cost of developing new housing, including materials and labor, is said to be so high 
right now that new housing, for the most part, can only be built to serve the top of the market. 
Adding to the cost of development should exacerbate the problem. As a market cools, incentives 
that had worked in a hot market to maximize value for both the builder and the municipality can 
prevent building. In the cooled down market, there may not be enough value in the market-
clearing price for the public sector to capture value without capsizing the basic profitability of 
development projects. Incentive zoning only works where the market value of development is 
greater than the cost of construction. It does not work in weak real estate markets, so inequality 
across municipal settings is baked into systems of value capture.  

Not only do some negotiations break down, but it is hard to set up a system of trades—dwelling 
units in exchange for certain amenities—in regulatory codes, such that the cost of amenities is 
not too high to make the additional building worthwhile. Discretion built into regulatory systems 
can also make space for corruption.  

Some commentators argue that general taxation and public spending offers a far more efficient 
and fair system of delivering public value than value capture from private development does. 
Others take a pragmatic perspective: value capture is often more politically viable than increased 
taxation.  

The design of incentive zoning systems is highly complicated, as are negotiations between 
municipalities and developers. This is due to information asymmetry (the developer and 

 

3 https://www.planetizen.com/features/113615-pretext-problem-pitfalls-planning-while-bargaining  

https://www.planetizen.com/features/113615-pretext-problem-pitfalls-planning-while-bargaining
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municipality do not have access to the same information) and variations in costs across projects; 
it is also because incentive zoning systems require a municipality to prioritize the benefits that it 
is seeking from development. Should the municipality ask for inclusion of more affordable units, 
upgrades in design elements, inclusion of retail space, infrastructure improvements, underground 
parking, or something else? There is little consensus at the local level on which benefits are the 
most important. Moreover, there are nuanced legal constraints on the implementation of 
incentive zoning.  

In general, there are three models for incentive zoning: 

1. Highly structured exchange of density and public benefits. In these cases, the zoning 
includes a non-discretionary, predetermined schedule of benefits to be exchanged for 
density. In Medway, the zoning for multi-family housing authorizes the planning board to 
grant a density bonus of one dwelling unit for rehabilitating a structure that is at least 75 
years old; one unit for each 3,000 square feet of existing interior space that gets 
rehabilitated; and two units when 25 percent of the dwelling units are designated as 
affordable. The total density, including bonus units, shall not exceed 20 dwelling units 
per acre. 

The benefit of highly structured incentive zoning is transparency and predictability; the 
drawback is that it can be hard to design the system to be flexible for a market in flux. 
Often the allowed exchanges would be unprofitable for developers and go unused. The 
highly structured exchange is probably most often used for inclusionary zoning that 
trades density for inclusion of affordable housing. 

2. Flexible exchange of public benefits and density. The maximum possible density is 
typically specified, but the specifics of the exchanges are open to negotiation. The types 
of public benefits sought by the municipality are elaborated in the regulations. 
Watertown’s zoning for the Pleasant Street Corridor gives the planning board flexibility 
in determining the sizes of the bonuses, in exchange for (1) publicly useable open space; 
(2) connections to the bike path along the Charles River; (3) underground or structured 
parking; (4) a demonstration of reduced demand for cars, for example by constructing an 
on-site bus stop; (5) conformance with design and environmental guidelines; and (6) 
development of sites designated as priorities in Watertown’s corridor plan. 

The flexible systems give the special permit granting authority the power to negotiate. 
The flexible systems account for changing priorities, variations in sites, and market 
conditions. This method tends to be used in designated growth districts, where priorities 
for value capture have already been vetted in a formal planning process. 

3. Unspecified exchange of public benefits, for specified density. Most zoning for multi-
family housing in Greater Boston requires landowners to apply for special permits to 
build. Special permits are discretionary, and the zoning criteria for granting them are 
typically very broad. The developer and municipality sometimes negotiate some public 
value capture in exchange for the permit, which represents a ‘density bonus’ above what 
would be allowed as-of-right. This system is flexible, but it tends to be ad hoc and lacks 
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transparency. The benefits might not be optimized to align with public priorities or to 
support large-scale infrastructure projects. 

A fourth related variation, which is usually not structured as incentive zoning, is for the 
municipality to capture value from as-of-right projects, with no density bonus offered. This value 
capture happens via fees, design requirements, and requirements to include affordable dwelling 
units in projects, not in exchange for additional density. On the other hand, a density bonus could 
be offered as-of-right for inclusion of affordable units or other benefits, on a formal schedule; 
this would represent as-of-right incentive zoning.  
 

Legal and Constitutional Constraints 
 
On top of the many challenges of designing incentive zoning, constitutional and legal constraints 
complicate the situation. Several cases before the United States Supreme Court have addressed 
the matter of when an exaction constitutes a land taking. In rough summary, in Dolan v. City of 
Tigard and Nollan v. California Coastal Commission, the U.S. Supreme Court has found that 
exactions must be related to and proportionate to the expected impacts of a proposed land use. 
The standards apply even to value capture that is incorporated into special permits; it is legal to 
reject an application for a special permit, but not to accept the application with conditions that 
are unrelated or disproportionate to impacts. Proportionality is a particularly tough standard, 
when the actual impacts of a hundred-unit project, for example, are typically quite insubstantial 
in comparison to the impacts of all existing settlement in a municipality.  

The constitutional limits on exactions appear to exceed the limits on land use regulation 
generally. Municipal lawmakers are given broad leeway in limiting, via zoning, what landowners 
can do with their properties. For example, a municipality has the prerogative to zone a 
neighborhood that is next to a train station and near the urban core for single-family houses or 
for high rises. The difference in zoning classifications could account for differences in values of 
a single property on a scale of millions of dollars. In that way—by zoning for single-family 
houses and not for high rises—the municipality can legally deny millions of dollars’ worth of use 
to the landowner without the burden of compensation. But the municipality is not supposed to 
make a deal and offer development rights to the landowner in exchange for public benefits that 
are out of proportion or unrelated to the negative impacts of the development. A landowner 
happy to make a deal, though, is unlikely to take the municipality to court to challenge a deal.  

Some courts have interpreted Nollan and Dolan as concerning only exactions imposed as a result 
of ad hoc administrative determinations (by a planning board, for example), not as prescribed by 
generally applicable legislation or regulation or as otherwise negotiated through the legislative 
decision making process. The courts might defer to legislatures that impose conditions on 
building more than to planning boards that impose conditions. This is a reason for municipal 
decision makers to structure into the process legislative approval of projects, and not merely 
administrative review of special permit applications—or to prescribe the specific trades in 
regulations (density for affordable units, for example). Negotiation at the administrative level 
might be more efficient than having Town Meeting or City Council vote on each specific deal, 
but constitutional interpretation appears to favor legislative approval.  
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One mechanism for capturing value from projects that does not involve negotiation is the 
assessment of impact fees. The term impact is used because the fees are meant to cover the cost 
to the municipality of responding to a project’s impacts. The idea is that development has 
negative impacts on a community, and fees are assessed to address the impacts and internalize 
the impacts into development projects. The Massachusetts Supreme Judicial Court has 
established three criteria for impact fees to be constitutional: (1) The fee must be based on the 
cost of providing a service; (2) The services must benefit only the party paying the fee; and (3) 
The fee must be paid voluntarily—for example, the developer could opt not to use a public 
service and not pay the fee. In general, these criteria have limited the use of impact fees although 
they are frequently assessed to pay for sewer and water hookups.  

When municipalities do assess fees or negotiate payments from developers, the money typically 
goes to mitigation funds. The funds are so called based on the legal concept that cities and towns 
can exact fees from development to mitigate problems. For those who support value capture, the 
framework of mitigation—making bad things less bad—may not be the best organizing idea or 
communication strategy for leveraging growth to benefit urbanity. The issue here is that when 
the thrust of regulation is to make development “less bad,” the result can be the downsizing of 
projects, with one-off payments or site upgrades. This contrasts with an approach of supporting 
development and leveraging it to make great neighborhoods and districts. Some people argue 
that value should be leveraged through regular tax policy—applicable to all property owners—
and not exactions on developers.  

In areas of Greater Boston that have been seeing rapid redevelopment, urbanists have been 
promoting use of mitigation funds to support the building of bike trails, walkways, foot bridges, 
boat launches, shuttles, and many other things that will make a place great, not just less bad. To 
the extent that non-mitigation value capture is legal and practiced, planners and municipal 
leaders might consider if future funds created for places along Route 128, or by Route 93 north 
of Boston, for example, should be called city building funds or mobility funds (to support 
locational and social mobility) or something else positive, instead of mitigation funds.  

The practice of negotiation and incentive zoning varies dramatically from municipality to 
municipality, and there is no single vetted-by-lawyers formal how-to guide to steer planners, 
planning boards, and local legislative bodies in designing and implementing such systems. There 
is a lack of consensus in the planning field about what the legal constraints are and what boxes 
must be checked for incentive zoning to be legal. There is no broadly available training program 
on the topic for municipal leaders. It appears that much of the practice of incentive zoning 
happens ad hoc, sometimes with developers offering public benefits to sweeten deals in order to 
improve the chances of achieving approval. 
 

Establishment of Local Priorities for Growth Policy 
 
According to the 2017–2018 survey, the master plans and housing production plans typically 
recommended incentive zoning in the context of gaining affordable dwelling units in new 
housing developments (called inclusionary zoning). Only three plans, including for example the 
City of Watertown’s 2015 Master Plan, mentioned incentive zoning for other purposes. 
Watertown’s Master Plan suggests considering incentive zoning for the Arsenal Street Corridor: 
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“Updating the dimensional requirements should be considered to allow potential increases in 
building height, building coverage and setbacks for new construction using incentives and other 
tools for public contributions, etc.”  

Perhaps planners writing master plans have made a value judgment, at least implicitly, that 
inclusion of affordable housing in market rate developments is the priority direction for incentive 
zoning. Or, the authors of plans might have determined that using incentive zoning for inclusion 
of affordable units is the most clearly legal use of incentive zoning. Inclusionary zoning would 
pass the Nolan and Dollan test of nexus and proportionality, and the requirements can be made 
transparent and predictable in the form of an equation. Also, inclusionary zoning is easily 
compatible with by-right zoning, and regional planners have been advocating for expansion of 
by-right zoning, not unpredictable negotiation and special permits.  

In 2019, then Newton City Councilor (now Congressman) Jake Auchincloss suggested in a 
newsletter that constituents ask candidates to City Council: “When you consider a new 
development, what are you optimizing for? There are many variables: more housing overall, 
more affordable housing, more money for upgrades to area infrastructure and green space, fewer 
car trips, more walkable format, higher commercial tax base, water and energy efficiency, 
greater neighborhood satisfaction with design and massing.” City councilors and planning boards 
can be asking constituents the same questions. Ideally, the planning process would help decision 
makers to prioritize among the many options. It would help for planners who are producing 
master plans and housing production plans to ask community members explicitly how they 
would prioritize the list.  

In 2019, then Somerville City Councilor Stephanie Hirsch wrote in a newsletter: “In my opinion, 
we only want density when it allows us to add a specific benefit to the community, such as 
affordable housing, commercial tax revenue, community or open space, or jobs. I have heard 
near universal opposition (except from people who stand to benefit financially from development 
projects) to allowing for infill development of luxury units that impact the neighborhood with 
traffic or flooding and don’t add any community benefits.” In fact, many volunteer pro-housing 
advocates (who do not stand to benefit financially from development) do argue that any new 
housing is a public benefit in itself. Yet, public sentiment perhaps aligns with Councilor 
Hirsch’s. According to a 2019 MassINC poll, one of the most popular ideas for raising revenues 
to improve commuter rail service is to tap real estate developers who build projects near stations. 

It is worth emphasizing that the system of trades written in regulatory codes often fails in 
implementation when the cost of amenities and public benefits is too high to make the additional 
building worthwhile. The public might be in favor of tapping developers to support improved rail 
service, but for the strategy to work the public also needs to allow dense development in 
exchange for contributions to a fund. In many local deliberations, members of the community 
press for the downsizing of projects while also asking for restriction of affordable units, creation 
of public gathering space, upgrading of adjacent infrastructure, improvement of façade materials, 
underground parking, funding for public art, and other benefits. The numbers have to work, and 
choices must be made among competing options.  
 

 

https://commonwealthmagazine.org/transportation/poll-voters-back-subway-like-commuter-rail/
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Recent Efforts to Promote As-of-Right Zoning 
 
In the last two decades, pro-housing advocates in statewide organizations, government agencies, 
think tanks, and regional planning organizations have made it a priority to push for expanded as-
of-right zoning for multi-family housing. In 2004, the State of Massachusetts adopted Chapter 
40R, the Smart Growth Zoning Overlay District Act, which offered municipalities financial 
incentives to create as-of-right zoning districts for dense housing in locations deemed as smart 
growth—for example, near transit hubs and village centers. In housing production plans and 
local master plans, one of the most common areas for zoning analysis is as-of-right zoning. The 
City of Gloucester’s 2017 Housing Production Plan, for example, suggests that the City 
“Determine where multi-family development may be permitted by-right, such as downtown. 
Multi-family uses are currently allowed by a City Council Special Permit.”  

In the last three state legislative sessions, a coalition of organizations supported proposed 
legislation to mandate municipalities to allow multi-family housing as-of-right in some areas. In 
January 2021, the legislature adopted language that municipalities served by the MBTA “shall 
have a zoning ordinance or by-law that provides for at least 1 district of reasonable size in which 
multi-family housing is permitted as of right.” Regulations for implementation, for example 
defining reasonable size, have not yet been issued. The same bill included the governor’s 
Housing Choice Initiative, which will lower the approval threshold for zoning for multi-family 
housing, and some other types of housing, from a supermajority to simple majority vote. The 
new statute lowers the threshold for more as-of-right projects than for special permit projects.  

In recent years, some municipalities have been adopting provisions for as-of-right multi-family 
development, although typically in a surgical manner, for specific parcels or for small-scale 
projects in a particular district.  

By 2018, 37 of the state’s 351 municipalities had created 40R districts, many quite small, 
sometimes less than two acres. According to my survey, from 2015 through 2017 only 1 percent 
of the dwelling units permitted in 100 cities and towns of Greater Boston were located in 40R 
districts. Meanwhile, a significant portion of the permitted dwelling units were located in areas 
that would qualify for 40R designation; municipalities chose to forego the state financial 
incentives of zoning 40R districts. This could be because municipal decision makers assessed 
that the financial incentives were not worth the requirements of 40R zoning, such as that 
development be allowed as-of-right or that 20 percent of units be under long-term affordability 
restrictions or that multi-family development be allowed at a density of at least 12 units per acre. 
Perhaps the potential for “value capture” with special permits was considered more valuable than 
the State’s financial incentives under 40R. Many of the larger 40R districts were adopted in the 
State’s post-industrial cities, in areas where the market price of new housing does not exceed the 
cost of construction and public subsidies are needed to make projects work. In these areas, 
incentive zoning is not a useful tool, as there is often no value in excess of construction costs to 
be captured. 

It is also interesting that 40R was initially promoted for making approvals more predictable with 
the as-of-right zoning. But in practice, 40R has been used significantly as a tool for parcel 
zoning. The developer needs to gain approval from Town Meeting or City Council to get new 
40R zoning for a given parcel, and then once the zoning is adopted, the project is allowed as-of-
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right. In many cases, municipalities are not adopting 40R as a large district that covers multiple 
properties, owned by different people, to be built out over time. In implementation, 
municipalities have gamed the intent of the legislation which was to make approvals more 
predictable.  

Some municipalities have adopted as-of-right zoning accompanied by site plan review and 
design review. For example, in 2018, Bedford adopted new zoning for the Great Road corridor 
that allows as-of-right for mixed use development with no specific density cap for the residential 
component, but subject to detailed requirements regarding the design and public amenities to be 
provided by the developer.  

There has also been a push by some planning advocates to make impact fees on as-of-right 
development explicitly legal, through state legislation. This has been on the agenda of some 
reformers for perhaps two decades. They argue that more municipalities would zone for multi-
family housing as-of-right if they can capture more value from development. The homebuilding 
community has largely opposed this effort out of concern that more fees will be layered on 
existing regulations without significant new zoning for more development. The homebuilding 
community points out that many municipal leaders would happily set the fees at high levels to 
undermine building.  

There is also a movement to allow cluster zoning (now more frequently called open space 
residential design) as-of-right, and even to mandate clustering for any new subdivision. A 2018 
blog post on Sherborn’s planning website explained that “The current open space subdivision 
bylaw [cluster zoning] has never been used and includes several disincentives. The proposed 
replacement is based on an updated state model and contains many important updates. It would 
flip the current situation by allowing open space subdivisions by right and requiring a special 
permit for conventional development. It would also require that at least 60% of the parcel be 
preserved as open space, provide maximum flexibility for design within the parcel but require an 
expanded setback from the entire perimeter. It would still require that a conventional plan be 
provided to determine the number of housing units that could be permitted and then allow 
flexibility in arranging those units.” 

Wellesley’s zoning has a provision for by-right cluster zoning called Natural Resource Protection 
District (NRPD). In 2018, Wellesley’s planner responded to the survey: “Yes, for subdivisions 
with 5 or more lots the NRPD requirements become the zoning requirements for lots. It has only 
been triggered once, for a 12-lot subdivision; the outcome accomplished many goals, but the 
Bylaw needs work to resolve some issues, and ensure expected outcomes. However, while the 
subdivision was approved, the developer has decided to pursue a 44-unit ownership 40B for the 
property.” (Chapter 40B is a state law that allows developers under certain circumstances to 
build housing that does not comply with local zoning requirements.)  

With fees, design reviews, and as-of-right clustering, planner-innovators are acting on the 
mandate mentioned in Hudson’s 1964 Master Plan about using the planning board’s powers “in 
an imaginative way.” Efforts are experimental, and the legal implications are now getting vetted. 
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Ideas for Reforms 
 
Before the pandemic, the regulatory system was not yielding enough building permits to keep up 
with demand for new housing, and prices were escalating. Moreover, there was a growing 
consensus that the region had not planned ahead for growth to reduce the collective reliance on 
car transportation, improve walkability, and make great places accessible to diverse people. To 
meet the demand for housing, and to accommodate it in ways that improve the quality of life for 
current and future residents, Greater Boston should reform its residential permitting systems. 
Ideally, reform would retain some of the benefits of flexibility, negotiation, and local control 
while offering more speed and predictability. This is a hard puzzle to figure out. Recent reforms 
signed by the Governor in 2021 should help.4 Reformers might consider the following ideas.  

Continue the push towards more as-of-right permitting, in general. The current balance between 
predictability and discretion favors discretion too much. First of all, reformers can make more 
development as-of-right.  

This could mean, on the most conservative end, just allowing owners of single-family houses to 
add accessory dwelling units (ADUs) to their properties as-of-right—either via town-by-town 
reform or as a state pre-emption of local control. The regulation of ADUs is formulaic, consistent 
with as-of-right permitting, as a building inspector can easily determine if all of the boxes are 
checked. The special permit process can deter homeowners from even attempting to get a permit 
because it requires more time than the homeowners have available; and even if the risk of 
rejection is low (almost all qualifying applications receive approval), homeowners may 
underestimate their chances of getting a permit and decide not to try. ADUs should be allowed 
by right.  

On the more ambitious end of the reform spectrum, the Boston Foundation and Brookings 
Institute released a report in 2020 recommending that the Commonwealth of Massachusetts 
legalize (make as-of-right) low- to mid-rise multi-family housing (townhomes, duplexes, small 
apartment buildings), up to a density of 20 units per acre, within one-half mile of all transit 
stations.5 Much of the land area within a half-mile of transit stations is in walkable 
neighborhoods of single-family houses and duplexes. While municipalities have made progress 
allowing new housing to be built in historic downtowns, in commercial corridors, and on former 
industrial properties, there has been very little movement to upzone residential neighborhoods. 
The walkable neighborhoods near train stations are some of the best places to live in Greater 
Boston and represent areas where cars are not needed for all activities outside of the home. If 
localities are not going to allow more housing in these neighborhoods, then the state can act to 
allow it. Small scale projects in areas with existing infrastructure are perhaps not the kinds of 
projects where it is important for a municipality to leverage value created. Municipalities could 
require site plan review of projects. 

Plan for growth in certain areas such as historic walkable centers and car-oriented commercial 
corridors—such that developers know where development is welcome and what kind of public 

 

4 Chapter 358 of the Acts of 2020: https://www.mass.gov/info-details/housing-choice-and-mbta-communities-
legislation  
5 https://www.bostonindicators.org/reports/report-website-pages/zoned-out  

https://www.mass.gov/info-details/housing-choice-and-mbta-communities-legislation
https://www.mass.gov/info-details/housing-choice-and-mbta-communities-legislation
https://www.bostonindicators.org/reports/report-website-pages/zoned-out
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benefits are most valued for the areas. To a certain extent, it is predictable where new medium- 
and large-scale housing projects may be proposed; for example, in some town centers and in 
some car-oriented commercial corridors with decaying strip malls and low-rise office buildings. 
In such areas, municipalities should not be negotiating with developers in an ad hoc way. 
Municipalities should engage their communities in deliberative processes, especially with 
facilitated site visits, to determine what kinds of investments will make growth beneficial to the 
community. When decision making about projects is ad hoc, it is hard to plan for upgrades in 
infrastructure and services. By planning ahead, municipalities can make the regulatory process 
more predictable, even with special permits, as developers will know where the municipality is 
interested in seeing more development and what kinds of public benefits are most highly valued. 
The state can direct extra resources for infrastructure to planned nodes of growth.  

Establish processes for properties that come up for redevelopment unexpectedly, outside of 
planned growth districts. Most municipalities cannot afford to plan ahead for possible 
redevelopment in all corners of the municipality—it would cost too much in staff time and the 
political will of the populace. Resources for planning should be directed strategically to areas 
with high growth potential. However, opportunities for redevelopment will arise outside of those 
areas—for example, when a large church property comes on the market or a big industrial 
company suddenly moves out of town. For these situations, it is helpful to have floating zoning 
on the books to establish a process and clear expectations for case-by-case legislative approval of 
projects. 

Create a guide and training for the best practices of as-of-right, special permit, and floating 
zoning. This idea can be implemented by state or federal government agencies, think tanks, or 
regional planning agencies. There is currently little consensus or guidance about the best ways to 
regulate multi-family development, and there is much experimentation. The idea here is not only 
a matter of creating a toolkit of model regulations, but a deeper dive into the benefits and 
drawbacks of various regulatory approaches as practiced, including incentive zoning, as-of-right 
zoning with site plan and design reviews, and floating zoning. Research could include in-depth 
case studies and surveys of builders and municipal officials. The guide would also need to 
address the legal parameters of various regulatory systems based on constitutional law, as well as 
federal and state legislation, and vetted by lawyers. The guide would cover many of the same 
issues as this working paper but provide a more comprehensive set of recommendations for 
localities—for example, listing what kinds of developments in what kinds of areas are best suited 
to different approval processes, including as-of-right, special permit, and floating zoning.  

Adopt new regulatory tools in state legislation, perhaps to be called “local option permits”: 
Currently, all zoning is the prerogative of local government, with a few uses exempted, and with 
a mechanism called Chapter 40B that enables some projects to gain approval without complying 
with zoning. This idea of local option permits [different from the Local Initiative Program] is for 
state legislators to adopt certain zoning tools that would be used at the discretion of local 
planning boards, circumventing the local legislative process but leaving the locus of decision 
making to the municipality. The zoning tools or local option permits would be effectively the 
same as special permits, except that cities and towns would not need to revise their zoning to 
allow the uses.  
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Examples of uses that might be allowed via state legislation, at the discretion of local planning 
boards, could include ADUs in single-family houses; conversions of historic houses to multi-
family housing as long as the original house is preserved (townhouses can be located in the rear); 
multi-family housing (with first floor commercial space when adjacent to commercial buildings); 
housing near transit nodes and historic commercial areas; and cluster development.  

The new zoning tools would not preempt local zoning, but would serve as an additional avenue 
or option for permitting a project, in particular when local zoning regulations do not include 
provisions to allow it. The main reason that such reform would represent progress, over a status 
quo that is already replete with special permits, is that adoption of zoning provisions takes years; 
even on relatively simple issues like ADUs, it takes decades to get reforms through a big portion 
of the region. The local option permits may be more politically acceptable to state legislators 
than an outright preemption of local control.  

Friendly 40B, the Local Initiative Program, is similar to this concept, but a Friendly 40B is 
limited in the types of developments that can feasibly be built under its rules. A developer can 
apply for a Friendly 40B to the municipal ZBA and receive a permit, where the zoning is not in 
place. From 2015 to 2017, 7 percent of multi-family units permitted were approved in Friendly 
40B projects. Since at least 20 percent of the dwelling units in a 40B development (friendly or 
hostile) must be restricted as long-term affordable, typically only larger projects work as 40Bs, 
except for in the hottest parts of the market where some small scale 40Bs have come through the 
process. If a municipality supports a project, why would it permit it via Friendly 40B and not via 
the zoning process? The answer is that it can take years to adopt zoning for a project if the 
zoning does not already accommodate the project, and the Friendly 40B process is much faster. 
It would be useful to have similar options for permitting for many different kinds of 
development.  

There simply is not enough municipal planning staff capacity and local political will to revise 
local zoning everywhere across the state for the various needed types of development; the State 
can make this statewide change quickly.  
 

Conclusion 
 
To manage Greater Boston’s growth—to create great places, reduce traffic, support diversity, 
protect the environment, and house more people—it helps to deliberate about what is most 
valued. Regulatory systems codify public values.  

Local leaders are experimenting with and learning from incentive zoning, floating zoning, as-of-
right zoning, and other tools of land use regulation. It is time to establish best practices and take 
the lessons to scale. 
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